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Title IX, of the Education Amendments of 1972, 
provides that "no person in the United States shall, on the basis of 
sex, be excluded from participation in, be denied the benefits of, or 
be subjected to discrimination under any education program or 
activity receiving Federal financial assist?.nce," with certain 
exceptions. This report contains proposed rules to implement Title 
IX. The report includes definitions and provisions concerning 
remedial affirmative actions, reguired assurances, dissemination of 
information policies, and other general matters related to sex 
discrimination. It describes the educational institutions and other 
entities, whether public or private, which are covered in whole or in 
part by the proposed regulations and sets forth the general and 
particular prohibitions with respect to nondiscrimination based on 
sex in admissions policies and admission preferences. Also set forth 
are rules with respect to prohibited discrimination in educational 
programs and activities and employment in educational programs and 
activities. Finally, the report provides the procedures which would 
govern the implementation of the proposed regulations--ef fecting 
compliance, conducting hearings, rendering decisions, and issuing 
notices. (Author/JF) 
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DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Office of the Secretaiy 

[45 CFR Part a6] 

EDUCATION PROGRAMS AND ACTtVlTIES 
RECEiVINQ OR BENEFITING FROM FED* 
ERAL FINANCIAL ASSISTANCE 

NondiscHmlnatfon on the Basts of Sex 

The Office of Civil Rights of the De- 
partment of Health, Education, and 
Welfare proposes to add Part 86 to the 
Departmental Regulation to effectuate 
Title DC of the Education Amendments 
of 1972 (20 U.S.C. SS lesi et S€Q,) \ except 
sections 904 and 906 thereof (20 U.S.C. 
1684 end 1686), with regard to Pec^eral 
financial assistance administered by the 
Department. Title IX provides that "no 
person In the United States shall on the 
basis of sex, be excluded from participa- 
tion In, be denied the benefits of, or be 
subjected to discrimination luider any 
education program or activity receiving 
Federal financial assistance/* with, cer- 
tain exceptions. Title DC is similar to 
Title VI of the Civil Rights Act of 1964 
(42 ir.S.a 2000d et $eq,) except that Title 
IX applies to discrimination based on 
sex, is limited to educational programs 
and activities, and Includes employment. 

Subpart A of these proposed regula- 
tions (§§ 86.1 through 86.9) includes defi- 
nitions and provisions concerning: re- 
medial and affirmative actions, required 
assurances, dissemination of Informa- 
tion policies, and other general matters 
related to discrimination or the basis of 
sex. The Subpart also explains the effect 
of state or local laws and other require- 
ments. 

Subpart B (» 66,11 through 81.16) de- 
scribes the educational institutions and 
other entitles, whether public or private, 
which are covered In whole or in part by 
the proposed regulations. It also Includes 
exemptions as to admissions for certain 
educational Institutions, as set forth in 
the statute, bu^ it should be noted that 
these exemptions are limited to admis- 
sions. This Subpart defines "admissions," 
and describes certain educational insti- 
tutions which are eligible to submit 
transition plans designed to convert 
their single-S€x admissions processes to 
nondiscriminatory processes over a stat- 
ed period of time not to exceed seven 
years from the date of enactment of Title 
IX (I.e. by June 24. 1979). 

Subpart C (» 86,21 through 86.23) 
sets forth the general and particular pro- 
hibitions with respect to nondiscrimina- 
tion based on sex in admissions policies 
and admission preferences, including 
requirements concerning recruitment of 
students. The regulatory requirements 
tegarding treatment of students and em- 
ployment (Subparts D and E) are ap- 
plicable to all educational institutions 
re<5elving Federal financial assistance, 
Including those whose admissions are 
exempt under Subpart C, 

Subpart D (J5 86.31 through 86.36) 
sets forth the general rul^ with respect 
to prohibited dls^srlmlnatlon In educa- 
tional programs and activities. The spe* 
cUto subject matter covered in Subpart 



D includes discrimination on the basis of 
sex in academic research, extracurricu- 
lar and other offerings, housing, facili- 
ties, access to progtams and activities, 
financial and employment assistance to 
students, health and Insurance benefits 
for students, physical education and in- 
struction, athletics, and discrimination 
based on the marital or parental status 
of students. 

Subpart E (§§86.41 through 86.51) 
sets forth the general rules with respect 
to employnient in educational programs 
and activities. The specific subject mat- 
ters covered are dlscriminaticm on the 
basis of sex in hiring and employment 
criteria, recruitment, compensatlcm, job 
classification and structure, pr<Mnotlons 
and termination, fringe benefits and 
leave, adveillsing. pre-employment in- 
quiries, and discrimination with respect 
to marital or parental status, It also In- 
cludes provisions for exemptions where 
sex is a boiia fide occupational qualifica- 
tion. 

Subparts (§5 86.61 through 8§.66) 
sets forth the procedures which would 
govern the implementation of the pro- 
posed regulations, including procedures 
for effecting compliance, conducting 
hearings, rendering decisions and issu- 
ing notices. It also includes provisions 
concerning the applicability of adminis- 
trative and Judicial review. Section 86.11, 
in Subpart A, provides that the regtUa- 
Uons apply "to each education program 
or activity which receives or benefits 
from Federal financial assistance" ad- 
ministered by the Department. Under 
analogous cases involving constitutional 
prohibitions against racial discrimina- 
tion, the courts have held that a school 
dlstrlct*s Or college's education functions 
Include any service, facility, activity or 
program which it operates or sponsors, 
including athletics and other extracur- 
ricular activities. These precedents have 
been followed with regard to sex dis- 
crimination; see Brenden v. Independent 
School District 742, 477 F. 2d 1292 ( 8th 
Cir. 1973), J 

Section 86.63(c>, In Subpa*rt F, pro- 
vides. Title IX requires in 20 U.S,0. 
1682, that termination or refusal to 
grant or continue such assistance ''shall 
be limited in its effect to the particular 
education program or activity*' In which 
noncompliance has been found. Hie Sec- 
retary proposes to interpret section 86.63 
(c) consistently with the Interpretation 
of similar language contained in Title 
VI Of the avll Rights Act of 1964 (42 
U.S.C. 2000d-l)* He proposes, therefore, 
that an education program or activity or 
part thereof operated by a recipient of 
Federal financial assistance adminis- 
tered by the Department will be subject 
to the requirements of this regulation if 
it receives or benefits from such assist- 
ance. This interpretation is consistent 
with the leAdlng case Interpreting the 
language contained Jn Title VX, which 
holds that Federal funds may be termi- 
nated under Title VI only upon a finding 
they "are administered in a discrimina- 
tory manner, or If they support a pro* 
gram which is Infected by a discrimina- 
tory environment • • •"Board of Public 



Instruction of Taylor County, Florida v.' 
Pinch, 414 F. 2d 1068, 1078-79 (6th Cir. 
1969). 

A more detailed discussicm of various 
sections In each of the Subparts of the 
proposed Title rx regulations is set forth 
in the following paragraphs. In certain 
case^, major Issues and the reasons for 
the proposed decision are discussed. 

Subpart A, Section 86.2 generally pro- 
vides definitions. Of particular note Is 
S 86.2(0) which provides that where an 
educational Institution is composed of 
more than one school, department or col- 
lege, admission to which is Independent 
of admission to any other component, 
each such school, department or college 
is considered as a separate unit for the 
purposes of determining whether its ad- 
missions are covered by the regulation. 
Thus, if a private Institution is composed 
of an undergraduate and a graduate col- 
lege, admissions to the undergraduate 
college are exempt (see discussion under 
Subpart B below) but admissions to the 
graduate school are not. 

Section 86.3(a) requires remedial ac- 
tion to overcome the effects of previous 
discrimination based on sex In a Fed- 
erally assisted educational program or 
activity/Remedial action pursuant to 
5 86.3(a) is restricted to areas of a 
recipient's educational program or activ- 
ity which are not exempt from coverage. 
Section 86.3(b) permits, but does not 
require, affirmative action to overcome 
the effects of conditions which have re- 
stilted in limited participation by mem- 
bers of either sex. The D^rt>artment will 
not require imposition of quotas under 
either of these sections. 

Section 86,4 requires each recipient of 
Federal financial assistance to submit to 
the Director an assurance that each of its 
educational programs and activities re- 
ceiving or benefiting from such assistance 
will be conducted In compliance with the 
regulations. 

Subpart B. Section 86.13 of fhe regula- 
tion provides that all public and private 
military schools that are recipients of 
Federal financial assistance, whether 
secondary or post-secondary, are exempt 
from coverage. Neither the statute nor 
the regulation applies to U.S. military 
and merchant marine academies since 
these schools are Federal entities rather 
than recipients of Federal assistance. 

Section 86.12 provides that the regula- 
tion does not apply to religiously con- 
trolled institutions to the extent, that 
such application would be Inconsistent 
with the religious tenets of the control- 
ling organisation. An educational institu- 
tion ^'ishlng to claim an exemption on the 
ground of religion must do so in writing 
to the Director when it files its assurance 
of compliance pursuant to § 66.4. The in- 
stitution would be required to set forth 
the manner and extent to which applica- 
tion of the regulation would not be con* 
slstent with the religious tenets of iU , 
contiolling organization. 

The statute covers admissions only 
in certain institutions: vocational, pro-f* 
f esslorial, graduate, and public under-" 
graduate institutions, except such of the 
latter ai from their founding have be^ri 
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traditionally and continually single-sex. 
The admi5&}on5 policies of private under- 
graduate institutions are exempt. Under 
the statute and }&6.14. Uie admissions 
requirements do not apply, in general, to 
admissions to public or private pre- 
school, elementary and second schools. 
Because the statute mandates such cov- 
erage as to vocational schools, however, 
admission to public or private vocational 
schools, whether at the junior high 
i^hool, high school or post-secondary 
leveK are covered by S S6.i4(c> and must 
be nondlsciiminatory* With respect to 
coverage of admissions to institutions of 
professional and vocational education, 
the Secretary has interpreted the statute 
as excluding admissions coverage of pro- 
fessional and vocational programs of- 
fered at private undergraduate schools. 
Thus, admission to programs leading to 
first degrees In fields such as teaching, 
engineering, and architecture at such 
private colleges will be exempt under 
i e6.l4(d). While the admissions section 
of the statute might be read as including 
professional degrees wherever they are 
offered, the statute can also be read as 
stating, and the legislative history in- 
dicates, that admissions to private under- 
graduate schools were to be totally 
exempt 

The exemption In 8S6.l4(d> for ad- 
missions to public traditionally and 
continually single -sex undergraduate in- 
stitutions will affect only a few Institu- 
tions, Likewise, section 86.15 of the regu- 
lation, concerning transition by single- 
sex Institutions whose admissions are 
covered by the statute into institutions 
with nondiscriminatory admissions prac- 
tices, will affect relatively few institu- 
tions/; 

Subpart C. Subpart 0 prescribes (sub- 
ject to the appropriate admissions ex- 
emptions) requirements for nondiscrimi- 
nation in recruitment and admission of 
students to educational programs and 
activities. In addition to a general pto- 
hibttlon of discrimination in §S6.2l(a)i 
the regtilatloiis delineate, in §^.21(b), 
specific prohibitions based on sex relat- 
ing to such practices as ranking of ap- 
plicants, application of quotas, and 
administration of tests or selection cri- 
teria. Use of tests for admission which 
are shown t6 have an adverse ln>pact on 
members of one sex must he shown to 
predict validly the successful completion 
of the educational program or activity 
in question (I 86.21(b) (2) ), rurther, In 
connection with this prohibition, S 86.22 
of the regulation forbids a recipient from 
giving preference to applicants on the 
basis of their attendance at particulate 
institutions if the preference results in 
discrimination on the basis of sex. Such 
preferences may be permissible under 
that se<Jtlon, however, If the granting 
institution can show that the pool of ap- 
plicants eligible for such a preference 
Includes roughly equivalent numbers of 
mal^s and females, or If it can show that 
the total riiiftiber of applicants eligible 
to receive the preference is insignificant 
K^^^ to its total applicant pooL 

^j^'^l^i?^^i6c prohibitions in Subpart C also 
rules concerning such 



matters as marital or parental status 
in a manner which discriminates In ad« 
missions on the basis of sex ($ 86.21(c) 
(1>). Section 86.2Uc>(2) prohibits dis- 
crimination on the basis of pregnancy 
and related conditions, and | 86.21 (c)(3) 
provides that recipients shall treat dis- 
abilities related to such conditions In 
the same manner and under the same 
policies as any other temporary disability 
or physical condition Is treated. 

The last section of Subpart C, 5 86.23, 
requires generally that comparable ef- 
forts be made by educational institutions 
to recruit members of each sex. Addi- 
tional recruitment efforts directed pri- 
marily toward members of one sex must 
be undertaken to remedy past discrimi- 
nation (pursuant to § 86.3(a) in Subpart 
A) , and such additional efforts may also 
be taken absent past discrimination in 
order to correct the effects of conditions 
which hav^ had the effect of limiting 
the admissions of members of one sex, to 
the recipient's educational program or 
activity (pursuant to { 86.3ib) ). Finally, 
a recipient may not. under $ 86.23(b), 
recruit primarily or exclusively at Insti- 
tutions whose student bodies are exclu- 
sively or predominantly single-sex if the 
effect of such recruitment efforts is to 
discriminate on the basis of sex. 

Subpart D. Subpart D concerns the 
prohibition of discrimination in treat- 
ment of students In educational pro- 
grams and activities. Generally, § 86.31 
(a) states that ho person shall, on the 
basis of sex, be excluded from participa- 
tion in, be denied the benefits Of, or be 
subjected to discrimination under any 
academic, eJctracurricular* research, oc- 
cupational training, or other educational 
program or activity cperated by a recipi- 
ent and which receives or benefits from 
Federal financial assistance. This pro- 
vision Is followed by specific prohibitions 
In 8 86.31(b) which include: discriminat- 
ing on the basis of sex In the application 
of any ryles of appearance, or in the 
application of rules of domicile and resi- 
dency (as discussed below), and aiding 
or perpetuating sex discrirhlnation by as- 
sisting any agency, organization or per- 
son which discriminates on the basis 
of sex in providing any aid, benefits, or 
services to students or employees. Sec- 
tion 86.31(a) does permit an institution 
to assist its students In seeking admis- 
sion to an education program which dis- 
criminates, if that admissions discrimi- 
nation would be permissible under 
Subpart C. For example, a public under- 
graduate instltutlcm may administer an 
exchange program with a private under- 
graduate Institution which admits only 
students of one sex because Subpart C 
permits the private Institution to have 
such an admissions policy. 

SecUon 86.31(b) (6) forbids applica- 
tion by recipients of residency and domi- 
cile rules in a manner which discrimi- 
nates on the basis of sex. For example, 
many educational institutions base their 
determinations of eligibility for in-state 
tuition on domicile; applicable st^te law 
may require a married woman to take 
the domicile of her husband as of the 
date of marriage, or further require a 



year of residency to demonstrate domi- 
cile. If a male student domiciled in Stale 
A marries a female student domiciled hi 
State and they then move to State B 
where the woman continues In school 
and the man begins school, he may not 
be entitled to in-state tuition in State B 
until he has lived there for a year. Addi- 
tionally, as the wife must take her hus- 
band's domicile, she will lose her in-state ' 
tuition eligibility. If, Instead, the woman 
were from State A and the man from 
State B, both would have been entitled 
Immediately to In-state tuition In State 
B. Application of such rules would be 
prohibited under S 86.31(b) (6). Sec Sam- 
uel V. University of Pittsburgh, et al., P. 
Supp. ( W.D. Pa., No. 71-1202, April 10. 
1974). 

Section 86.31(b) (7) prohibits a recipi- 
ent from assisting another party which 
discriminates on the basis of sex in serv- 
ing students or employees of that recipi- 
ent. This section might apply, for ex- 
ample, to financial support by the recip- 
ient to a community recreational group 
or to official Institutional sanction of a 
professional or social organization. 
Among the criteria to be considered in 
each case are the substantiality of the 
relationship between the recipient sub- 
ject to the regulation and the other party 
involved. Including the financial support 
by the recipient, and whether the other 
party's activities relate so closely to the 
recipient's educational program or ac- 
tivity, or to students or employees In that 
program, that they fairly should be con- 
sidered as activities of the recipient it- 
self. (Under } 86.6(c). a recipient's obli- 
gations are not changed by membership 
in any league or other organization whose 
rules require or permit discrimination on 
the basis of sex.) 

A recipient is required to develop and 
implement a procedure to ensure that the 
operator or sponsor of an educational 
program or activity not operated wholly 
by such recipient, In which the recipient 
assists partlcipaUon by Its students and 
employees, takes no action which the reg- 
ulation would prohibit the recipient from 
taking. This requirement would apply, 
for example, to a college's responsibility 
to ensure nondiscrimination in teaching 
assignments of student teachers from its 
education school In schools not operated 
by the college. If the recipient finds that 
such discrimination b taking place and 
is unable to secure its prompt correction, 
It is required to end its connection with 
the operating or sponsoring entity 
(186.31(c)), 

With respect to housing, § 86.32 pro- 
vides that a recipient may not discrimi- 
nate in any aspect of the provision of 
housing except that, as provided in the 
statute, housing may be separate on the 
basis of sex. Thus, all rules/ fees, and 
other requirements must not discrimi- 
nate on the basis of sex. and the housing 
provided or btherwise made available 
(e.p, through listing) must be propor- 
tionate in quantity to the number of ap- 
plicants for housing of each sex and Com- 
parable In quality and cost to the student. 
Moreover, a recipUh t must admlniste r 
rules concerning off-campus housing 
<e 9* rules concerning which students 
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may live off campus) without discrimi- 
nation. To the extent that it approves, or 
assists students in obtaining, off-campus 
housing, it must take whatever steps it 
believes necessary to assure that the off- 
campus housing available to members of 
one sex, when compared to that available 
to members of the other sex, is propor- 
tionate in quantity to the numbers of 
applicants of each sex as well as com- 
parable in quality and cost. 

Separate toilet, locker room and shower 
facilities on the basis of sex may be pro- 
vided, but such facilities as are provided 
must be comparable In quality and num- 
ber for men and women (§ 86.33). 

Section 86.34(a) covers access to 
course offerings and other aspects of a 
recipient's educational program or ac- 
tivity. No course offexings may be con- 
ducted separately on the basis of sex 
including health, physical education, In- 
dustrial arts, business, vocational, tech- 
nical, home economics, music, and adult 
education, and no student may be re- 
quired to participate or be refused par- 
ticipation In any course offering on the 
basis of sex. Section 86.34(b) provides 
that local educational agencies, in which 
admission to individual schools are 
exempt, nevertheless may not discrimi- 
nate in admissions to the vocational In- 
stitutions (see Subpart B>. In addition, 
they may not discriminate in admissions 
to any other school or educational unit 
which they operate {e.g. a special high 
school operated for boys) unless they 
otherwise make available to students of 
the sex excluded, pursuant to the same 
policies and criteria of admission, com- 
parable courses, services and facilities. 
Section 86.34(d) requires use of nondis- 
criminatory appraisal and couiisellng 
materials. 

The Department recognizes that sex 
stereotyping In curricula and educational 
materials is a serious problem to which 
Title IX could well apply, but the De-. 
partment has conclude!^ that specific 
regulatory provisions in this area would 
raise grave constitutional problems con- 
cerning the right of free speech under 
the First Amendment to the Constitu- 
tion, and for that reason the Secretary 
has not covered this subject matter in 
the proposed regulation. The Depart- 
ment assumes that recipients will deal 
with this problem in the exercise of their 
general authority and control over cur- 
Hcula and course content. For its part, 
the Department will Increase its efforts, 
through the Office of Education, to pro- 
vide research, assistance and guidance 
to local education agencies in eUminatlng 
sex bias from curricula and educational 
materials. 

Section 86.35 requires that provision of 
financial aid, assistance In making out- 
side employment available to students, 
and employment of students by a recipi- 
ent must be undertaken in a nondiscrimi- 
natory manner. 

Section 86.35(a> prohibits different 
at^fiouhtd ahd typ^ of &1I forms 6f stu^ 
deht llnah^jlal m to member^ 6f one 

or : uttlvfefslty iubject to: Title IX from 
ftsslsttiijf pxi\tM fellowfehfp Sir scholfif- 
ship Iprbgntnu ^hlch art limited to mfirtr 



bers of one sex or for which members 

of each sex are selected separately. There 
may be appropriate remedial action In 
this area, including temporarily con- 
sidering a student's sex In awarding fi- 
nancial aid. This section does not apply 
to a recipient's assisting in the admlnls-i 
tratlon of a scholarship or fellowship 
program established under a foreign will, 
trust or similar legal Instrument, or by 
a. foreign government, which differen- 
tiates between the sexes. The Secretary 
believes that the statute was not In- 
tended to cover such programs. The Sec- 
retary is aware of the problems raised by 
financial aid limited to members of one 
sex by a domestic bequest, deed of trtist, 
or other Instruments and invites com- 
ment in this area. 

Under § 86.36. recipients may ndt dis- 
criminate In the provision of medical, 
hospital, accident, or life insurance bene- 
fits, services^ policies or plans to any of 
their students, and recipients may not 
provide such benefits, service, policies or 
plans or otherwise discriminate, in any 
manner which would violate the employ- 
ment sections of the regiilatlon (Sub- 
part E) if the action were to be taken 
with respect to employees. The section 
does not, however, prohibit recipients 
from providing any beneflts or services 
which may be used by a different propor- 
tion of students of one sex than of the 
other, including but not limited to family 
planning services. 

Section 86.37 provides generally that 
recipients may not apply rules concern- 
ing a stiident's actual or potential paren- 
tal, family, or marital status in a dis- 
criminatory manner, and it provides spe- 
cific prohibitions regarding discrimina- 
tion against students on account of preg- 
nancy, childbirth, or pregnancy- related 
disabilities. A student may not be ex- 
cluded from regular classes because of 
pregnancy or related conditions unless 
she so requests or unless her physician 
certifies that a different arrangement is 
necessary. The regulation reflects the 
principle that disabilities related to preg- 
nancy should be treated like any other 
disability* 

Section 86.38 Imposes requirements 
concerning physical education and ath- 
letic programs, wlrich are integral parts 
of the educational processes of school$ 
and colleges and are fully subject to the 
requirements of Title IX. See Brenden 
V. Independent School District 742, 477 
F. 2d 1292, 1292-98 (8th Cir. 1973) ; com- 
pare Bucha V. Illinois High School Asso- 
ciation, 351 F. Supp. 69 (N.D. III. 1972), 

Section 86.38(a) provides that physi- 
cal education classes and athletic pro- 
grams must be operated without discrim- 
ination on the basis of sex, Such activi- 
ties for which participation or selection 
Is premised on factors other than skill 
may not be conducted separately on the 
basis of sex. Athletics for which selection 
1$ based on competitive skin may be pro- 
vided through separate teams for m^les 
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not be interpreted as a single sex schol- 
arship prohibited by J 86.35(a) so long as 
the recipient complies with the require- 
ments of i 86.38, providing for equal op- 
portunity in athletics.) 

Recipients must determine in what 
sports students of both sexes desire to 
participate (5 86.38(b)). Where athletic 
opportunities for students of one sex 
have previously been limited, a recipient 
must make affirmative efforts to Inform 
students of that sex of the availability 
of equal opportunities for them, and to 
provide support and training to enable 
them to participate In those opportuni- 
ties {5 86,38(c)), 

Section 86.38(d) requires that a recip- 
ient make affirmative efforts to provide 
athletic opportunities in such sports and 
through such teams as will most effec- 
tively equalize opportunities for members 
of both sexes, and In so doing consider 
the determinations of student Interest 
made pursuant to { 86.38(b) . The regula- 
tion does not require equal aggregate ex- 
penditures for athletics tor members of 
each sex nor equal expenditures for each 
team (8 86.38(e)). 

Subpart B, Subpart E proposes require- 
ments concerning employment which 
generally follow those of the Equal Em- 
ployment Opportunity Commission (29 
CFR Part 1604) , and the Department of 
Labor's Office of Federal Contract Com- 
pllance (41 OPR Part 60). The KEOO 
administers Title VII of the Civil Eights 
Act of 1964, which prohibits employment 
discrimination, and the OFCC is respon- 
sible for the coordination of implemen- 
tation of Executive Order 11246, as 
amended, which prohibits employment 
discrimination by Federal contractors. 
This Department is responsible for ad- 
ministration, pursuant to the OFCC reg- 
ulations, of the Executive Order as to 
Federal contractors which are educa- 
tional institutions. Virtually all recipients 
subject to Part 86 are also subject to Title 
VII, and many are also subject to the 
Executive Order. Where Subpart E of 
Title IX differs from either the Title VII 
regulations or those under Executive Or- 
der 11246, an employer who complies with 
this proposed regulation would also be 
complying with both Title VII and Exec- 
utive Order, even where the latter pro- 
visions differ from each other, with the 
exception ot fringe benefits as discussed 
in the following paragraph. 

Section 86.46(b) (2) of Subpart E fol- 
lows the Executive Order regulations In 
requiring that fringe benefit plans pro- 
vide for either equal periodic benefits to 
members of each sex, or equal contribu- 
tions by the employer for members of 
each sex ($ 86.36 Imposes identical re- 
quirements for student benefit plans) . 

The Title Vll regulation differs In that 
It prohibits payment of unequal periodic 
benefits on the basis of sex, and precludes 
employers from Justifying unequal 
rlodic benefits on the basis of differences 
It^ ^t for mal^ and for femftjeis, 
mtiiiig differ^t life spans at parUcular 
ag^ bett^h tW s0*es. ftifid Ssstimlh^ 

mmmmm^ 
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the p<>ssibUJty of higher total benefits 
received by, womea (The Department of 
Labor Is currently considering changes In 
the Executive Order regulations. One of 
the proposed changes would result in 
conlorinlng the fringe benefit require- 
ments with those In effect under Title 
m (See 39 FR 3533^-23. December 27. 

The Secretary has considered a third 
alternative /or possible adoption by the 
Department That proposal would man- 
date the use of premium or rate tables 
which do not difTerentlate on the basis 
of sex, and would thus re<iulre both e<iual 
contributions and ec^ual periodic bene- 
fits. The Secretary Invites comment spe- 
cificaUy on whether S 86.46(b) (2) should 
adopt the Executive Order approach, as 
It does presently, that of Title VU, or the 
third alternative as set forth above. 

Itie regulation applies to part-time 
employees I S6.4l(a) (2) ) . The Secretary 
wlU Interpret the section concerning 
fringe benefits (§ 86.46) to require, where 
an Institution's female permanent em- 
ptoyee6 are disproportionately part-time 
or its pennant t part-time employees are 
disproportionately female, and the insti- 
tution does not provide its permanent 
part-time employees fringe benefits pro- 
portionate to those provided full-time 
employees, that the Institution demon- 
strate that such a manner of providing 
fringe benefits does not discriminate on 
the basis of sex. *Termanerit" would refer 
to any employee who Is expected to work 
or has In fact worked at least one acade- 
mic semester at half-time or half-time 
equivalent. Ttie Secretary seeks comment 
on the implications of re<iuiring all insti- 
tutions to provide permanent part-time 
employees fringe benefits proportionate 
to those offered full-time employees, re- 
gardless of the relative composition of a 
particular ihstitutlon's part-time and 
full-time work forces or of the ratio of 
part-time and full-time employment 
among Its female employees. 

The Secretary sees no reason for treats 
Ing disabilities relating to pregnancy 
differently from other temporary dlsa- 
Wlitles In the context of educational In- 
stitutions. Accordingly, 1 86.47(b) re- 
flects the more detaUed Title vn regu- 
lation rather than the Executive Order 
regulation. Section 86.47(c) also follows 
the Title VII regulation in requiring not 
only that disabilities related to preg- 
nancy must be considered a justification 
for leave, but that where an employer 
provides for temporary disabilities under 
its fringe benefit or leave plan, disabil- 
ities related to pregnancy must be treat- 
ed In the same manner as any other 
temporary disability. 

Section 86.47(e) provides that an em- 
ployee may not be required to commence 
leave related to pregnancy so long as her 
physician certlUcs that she Is capable 
of performing her duties, and that she 
mu&t be Allowed io resume work after 
such l^V^ h6 more thith two weeks 
alter m rtis^dain certifies tmtt^s^^^^^^ 
capable 6f do!^^, 6r In m tm of an 

hiSg &f Ihe first i^ademfc teiw af tw 
ceHlficaUoh iimiide. These rules are coh« 



slstent with the recent holding of the 
Supreme Court In Cleveland Board of 
Education v. LaPleur, 94 S,Ct. 791 (1974). 

Although LaFleur apparently permits 
an employer to require that every preg- 
nant teacher commence leave *'at some 
firm date during the last few weeks of 
pregnancy." Id, at 799, n. 13, there is no 
clear medical evidence as to what such 
date might be generaUy appropriate, and 
the Secretary believes individualized 
determinations based on the employee's 
own capacities should be reqtdred 
Instead. 

Section 88.50(a) departs from both 
the Title VII and the ExecuUve Order 
regulatiorvs in prohibiting pre-employ- 
ment Inquiries as to an applicant's mari- 
tal status, as such inquiries are fre- 
quently the predicate for discrimination 
against married womea Section 68.21 
(c)(4) contains a simUar prohibition 
with regard to pre-admission inquiries. 
Section 88.51 (oUows the Title VU and 
Executive Order regulations in provid- 
ing for consideration of sex In making 
employment decisions where sex is a 
''bona fide occupational qualiflcation.'' 
(The Title VU exemption is provided for 
by the statute; the Executive Order ex- 
emption is Intended simply to be cozisist- 
ent with that legislation.) Section 88.51 
Is included only for consistency with 
those regulations. 

Subpart F. As noted above, Subpart P 
sets forth the procedures which would 
govern implementation of the proposed 
regulations. These procedures are In most 
respects similar to tho^e contained In the 
Department's regulation implementing 
Title VI of the CivU Rights Act of 1984/ 
45 CFR Parts 80 and 81, Several of the 
provisions, however, are particularly 
noteworthy. 

The provision for arnicas participation 
under Title VI is contained In the proce- 
dural rather than the substantive reg- 
ulation and may be f jund at 45 CFR 
81.22. Amicus participation under Title 
IX wUl be Included when procedural reg- 
ulations are issued. 

The Office for Civil Rights has pre- 
viously distributed a Memorandum to 
Presidents of Institutions of Higher Ed- 
ucation Participating in Federal Assist- 
ance Programs (August 1972), a Memo- 
randum for Directors of Institutions 
of Vocational Education Participating 
in Federal Assistance Programs (May 
1973), and a Memorandum for Chief 
State School Officers and Local School 
Superintendents (February 1973), all of 
which describe the basic applicability of 
Title DC, and the Office for Civil Rights 
and the Office of Education have Jointly 
distributed a Memorandum for Presi- 
dents of Selected Institutions of Higher 
Education Participating in Federal As- 
sistance Programs (May 1973) , which de* 
scribes the criteria and procedures under 
which certain formerly single-sex insti- 
tutions may operate pursuant to ^ plan 
for transition to nondis^rtmlnatoty 4d- 
ihlsslohi. *i1ieie dbcuinehts cu^ c^tisist* 
eht, with certi^^ 
thrpi^visldni^f i>iop6s(^ 



spond to those d the Memorandum for 
Presidents of Selected Institutions are 
contained in 1188.15 and 88.18) . 

Persons *fiho wish to submit comments, 
suggestions, or objections pertaining to 
these regulations may present their 
vlew3, In writing, to the Director of the 
Office of Civil lUghts of the Department 
of Health. Education, and Welfare. P,0. 
Box 2974. Washington, D.C. 20013, The 
Secretary believes that the comment pe« 
tlod should extend for at least thirty days 
into the autumn academic semester, to 
enable academic institutions and stu« 
dent and faculty groups to formulate 
comments, and comments may therefore 
be submitted through October 16, 1874. 
Comments received In response to this 
notice will be sivailable for public inspec- 
tion in Boom 8258. 330 Independence 
Avenue. SW., Washington, D.C. 20201, 
between 8 a.m« and 5:30 pjn.. Monday 
through Friday (except Federal holi- 
days) both before and after October 15, 
1974. untU the regulation Is published in 
final form. Copies of representative com- 
ments received by the Director will also 
be made available for i>ubUo inspection 
In the office of each Regional Director 
of the Office for Civil Rights during 
normal business hours before and after 
October 15, 1974. The Regional Directors 
and their offices are located as follows: 

negion I^Mr. John O. Bytioe, RKO Oenersl 
BIdg.. Sth Floor, Bulflnch Place, Boatoa, 
Mas«achUBetU02IU. 

Regloh tI*-Mr. Joel Barkan, d8 Federal 
Plaza, Rm, 8908. New York, Kew Yoric 10007. 

Region tII«-Mr, Dew«r I>odds, Gateway 
Bldg., 3536 Market Street. PhUadelphia, Penn- 
eylvaiila 19101. 

Region IV— Mr. WUliam Thomas, 60 8ev« 
enth Street, KB, Rm. 404, Atlanta, Oeorgia 
30323 

Region V— Mr. Kenneth a. Mines, 309 W. 
Jackson Blvd., 10th Floor, Chicago, nilnola 
eosoe. 

Region VI— Ms. Dorothy D. Stuck, Ut4 
Commetce Street, Dallas, Tezaa 76202. 

Region VII— Mr, Taylor D. August, 12 
Grand Bldg., I2th and Grand Avenue, Kan* 
6M City, Missouri 64108. 

Region vm— Mr. Gilbert D. Roman, Rm, 
11037 Fedena Bldg.» ld8l stout Street, Den- 
ver, Colorado 8O202. 

Region IX— Mr. Floyd L. Pierce, 760 Mar^ 
ket Street. Rm. 700, San Francisco, Call- 
Xornia8410d. 

Region X— Ms. Marlalna Ktner, 8101» Ar- 
cade Plaza Bldg., 1321 Second Avenue> Seat* 
tie. Washington 88101. 

Comments received before October 15. 
1074, will be considered before flnal 
action is taken on this proposal. Com- 
ments received after that date will be 
considered until the regulation Is pre- 
pared in flnal form. The proposal may be 
changed in the light Of the comments 
received. In the next several weeks, the 
Department will hold public fotums tn 
various cities to brief the public and 
niedJa and to enter into a <iu^sUon and 
answer dialogue with the public about 
the proposed regulation. It is hoped that 
theso forunls will increase public aware^ 
lie^ of the is$u^ fend assist interests 
cUiieM ifi difvd<^lAe f 6f mill eobitiibhu; 
to bo \mt Submitted id the DepftttMeht. 
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In oonsideratton of the fore€;olne, i( 
proposed to add Part e6 to TiU9 45 of 
the Code of Federal Regulattons to read 
as set forth below/ 

Dated: Juno 14, 1974. 

Caspar W. Weinberger, 
Secretary, Department of Health, 
Education, and Welfare. 

PART 86^0NDISCRIM1NATI0N ON THE 
BASIS OF SEX UNDER FEDERALLY 
ASSISTED EDUCATION PROGRAMS 
AND ACTIVITIES 

Subpart A— lntro4uctf6i^ 

Sec. 

86.1 Purpose. 

86.2 Deflnitlons. 

86.3 Remeaial and afflrmattve action, 

86.4 Assurances required. 
86.6 Transfers ot property, 

86.6 tiffed of other requirements, 

86.7 Effect of employment opportunities. 

86.8 Designation of responsible employee, 

86.9 Dissemination of policy. 

SubpArtS — Coverage 

86.11 Application. 

86.12 Educational Institutions controlled by 

religious organizations. 

86.13 Military and merchant marine educa- 

tional Institutions, 

86.14 Admissions. 

8646 Educational Institutions eligible to 

submit transition plans, 
86.16 Transition plans. 
86.17-86.20 (Reserved!. 

Subpart C— OiscrlfntnsUort oti the BaiW of Sex 
tit Admission end Recruitment Prohibited 

86.31 Admission. 
86.3^ Preference in admission, 
86.23 Recruitment. 
86.24*86.30 [Reserved]. 

Subpart O— Oiscriminalion on the Basis of Sax 
In Education Programs and Actlvnies ProhlbHad 

86.31 Education programs and activities, 

86.32 Housing, 

86.33 Comparable facilities. 

86.34 Access to education program or 

activity. 

86.36 Financial and employment t^sslstance 
to students, 

66.36 Health and insurance benefits and 

services, 

86.37 Marital or parental status, 

86.38 Athletics, 
86.39-86.40 I Reserved J. 

Subpart E—t>lstrlmlnatlon on the ftasls of Sex 
in Emptoymenl In Education F/ograms and 
AclMtftslV 

86.41 Employment. 

86.42 Employment criteria, 

86.43 Recruitment. 

86.44 Compensation, 

86.45 Job class Ideation and structure. 
. 86.46 Fringe benefits, 

86.47 Marital or parental status. 

86.48 Effect of State or local law or other 

requirements. 

86.49 Advert is Ing. 

86.50 Pre-employment Inqiilries. 

86.51 sex as bona-flde occupational qualifi- 

cation. 
86.62-86.60 (Refcefved], 

Subpart F— Procedures 

66.61 Compliance Information. 

86 62 conduct Of investigations. 

66 63 Procedureg for effecting compliance. 

66.64 Hearings, 

86.65 DecVslons and ftotlces. 

66.66 judicial review. 

Sectloti W of the Education 



Subpart A--^ln(ro<fuctton 

§86.1 Purpose* 

The purpose of this part is to effectuate 
title EX of the Education Amendments of 
1972 (except sections 904 and 906 of those 
Amendments) which is designed to elim- 
inate (with certain exceptions) dtscrlm- 
ination on the basis of sex in any 
education program or activity receiving 
Federal financial assistance. 

(Sees, 00i» 902, Education Amendments of 
1972, 86 Stat, 373, 374; 20 U.S.C. 1681, 1682) 

§ 86»2 DefmUlons* 

As used in this part, the term — 

(a) "Title means title DC of the 
Education Amendments of 1972, Pub. L, 
92-^318. 20 U.S,C. 1681 eUe^. 

(b) '*DepartmenV* means the Depart- 
ment of Health, Education, and Welfare, 

<c) "S^crefary" means the Secretary of 
Health, Education, and Welfare. 

(d> "Dfrecior" means the Director of 
the Office for Civil Eights of the Depart- 
ment. 

(e> "/?et;feu?ing /4ut/iorify" means that 
component of the Department delegated 
authority by the Secretary to appoint, 
and to review the decisions of, admin- 
istrative law judges in cases arising under 
this part, 

(f) "Administrative law fudge** means 
a person appointed by the reviewing au- 
thority to preside over a hearing iield 
under this part, 

(g> "Federal financial assistance*' 
means any of the following, when au- 
thorized or extended under a law admin- 
istered by the Department: 

(1) A grant or Joan of Federal funds, 
including funds made available for: 

(U The acciulsltion, construction, ren- 
ovation, restoration, or repair of a build- 
ing or facility or any portion thereof: 
and 

(ii) Scholarships; loans, grants, wages 
or other funds extended to any entity for 
payment to or on behalf of students ad- 
mitted to that entity, or extended di- 
rectly to such students for payment to 
that entity. r 

(2) A grant of Federal real or personal 
propel ly or any interest therein, includ- 
ing surplus jjroperty, and the proceeds 
of the sale or transfer of such property. 
If th^ Federal share of the fair market 
value of the property is not, upon such 
sale or transfer, properly accounted for 
to the Federal Government. 

(3) Provision of the services of Fed- 
eral personnel. 

(4) Sale or lease of Federal property 
or any Interest tjiereln at nominal con- 
sideration,* or at consideration reduced 
for the piu-pose of assisting the recipient 
or in recognition of public Interest to be 
served thereby, or permission to use Fed- 
eral property or any interest therein 
without consideration, 

(6) Any other contract, agreement, or 
arrangement which has as one of its pur- 
poses the provision of assistance to any 
education program or activity, except a 
contract of insurance or guaranty* 

(h) Recipient" mt^M any State or 
political subdivision thereof, or any in- 
strumentality of a State or political sub- 



division thereof, any public or private 
agencyi institution, or organl^attcm, or 
other entity, or any person, to whom 
Federal financial assistance Is extended 
directly or through another recipient and 
which operates an education program or 
activity which receives or benefits from 
8uch assistance. Including any sub- 
unit^ successor, assignee^ or transferee 
thereof, 

(1) ^'Applicant** means one who sub- 
mits an application, request, or plan re- 
quired to be approved by a Department 
official, or by a recipient, as a condition 
to becoming a recipient. 

(j) "Educational institution" means a 
local educational agency as defined by 
section 801(f) of the Elementary and 
Secondary Education Act of 1965 (20 
U.8,C, 881), a preschool, a private ele- 
mentary or secondary school, or an ap- 
plicant or recipient of the type defined by 
paragraph (k), (1), (m),or (n). 

(k) "Institution of graduate higher 
education" means an institution which: . 

(1) Oflers academic study beyond the 
bachelor of arts or bachelor of science 
degree, whether or not leading to a cer- 
tificate of any higher degree in the liberal 
arts and sciences; or 

(2) Awards any degree in a prof es-^ 
slonal field beyond the first professional 
degree (regardless of whether the first 
professional degree in such field Is 
awarded by an Institution of imdergrad-. 
uate higher education or professional 
education); or 

(3) Awards no degree and offers no 
further academic study, but operates 
ordinarily for the purpose of facilitating 
research by persons who have received 
the highest graduate degree in any field 
of study. 

(l> "Institution of undergraduate 
higher education*' means: 

jCl) An Institution oifering at least two 
but less than four years of college level 
study beyond the high school level, lead- 
ing to a diploma or an associate degree, or 
wholly or principally creditable toward a 
baccalaureate degree; or 

(2) An institution offering academic 
study leading to a baccalaureate degree; 

(3) an agency or body which certifies 
Credentials or offers degree^, but which 
may or may not offer academic study; 

(m) "Institution of professional cdir- 
caiion" means an Institution (except an 
institution of undergraduate higher edu- 
cation) which offers a program of aca- 
demic study that leads to a first profes- 
sional degree in a field for which there 
is a national specialized accrediting 
agency recognized by the United States 
Commissioner of Education; 

(n) ''Institution of vocational educa- 
tion'^ means a school or institution (ex* 
cept an institution of professional or 
graduate or undergraduate higher educa- 
tion) which has as lt5 )>rlmary purposo 
preparation ot students to pursue a tech- 
hidal, skilled, or seml-skllled occupation 
or trade, or to pursue study in a technical 
field, whether or not the school or Insti-^ 
tution offers certificates, diplomas, or 
degrees and whethei- <>t not it offei-s full- 
time study. . 
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(o) "AdminUtraiivelv separate unit** 
means a school, department or college of 
an educational Institution (other than a 
local educational agency) admission to 
which is independent of admission to any 
other component of such Institution. 

<p) ^'Admission*' mee^m selection for 
part-Ume, fuli-tlme, special, associate, 
transfer, exchange, or any other enroll- 
ment, membership, or matriculation tn 
ot at an education program or activity 
operated by a recipient* 

(a> **StttdenV\ meam a person who has 
gained admission. 

(r) ''Transition plan** means a plan 
subject to the approval of the United 
States Commissioner of Education pur- 
suant to section 901 (a> (2) of the Educa- 
tion Amendments of 1972, under which 
an educational institution operates in 
making the transition from being an edu* 
catlonal Institution which admits only 
students of one sex to being one which 
admits students of both sexes without 
discrimination. 

(Sec«. ©01 » 902» Education Amendments o! 
197a, W Stftt. 873. 374; 20 U^.O. IWI. 16W) 

§ 86.3 Remcdijil and aflirmaiivc ac- 
liong, 

(B,) Remedial action, , A recipient 
which has previously discriminated 
against persons on the basis of sex in an 
education program or activity shall take 
such remedial action as is necessary to 
overcome the effects of such previous 
discrimination,' 

(b) Affirmative action, In the absence 
of prior dlscrimlnaUon on the basis ot sex 
in an education program or activity, a 
recipient may take affirmative action to 
overcome the effects of conditions which 
resulted In limited participation therein 
by persons of a particular sex. 

(Sees. 001, d02« Education Amendments of 
1972. 86 Stat. 373. 374; 20 U.S.Q. 16dl, 1662) 

S 86. i As»ii ran ces required* 

Ca) Generai. Every application for Fed- 
eral financial assistance for any edu- 
cation program or activity shall as con- 
dition of its approval contain or be ac« 
companled by an assurance from the 
recipient, satisfactory to the Director, 
that each education program or activity 
operated by the recipient and to which 
this part applies will be operated in com- 
pliance with this part. 

(b) Duration of obligation, <U In the 
case of Federal financial assistance ex- 
tended to provide real property or struc- 
tures thereon, such assurance shall obli- 
gate the recipient or, in the case of a 
subsequent transfer, the transferee, for 
the period durmg which Uie real property 
or structures are used to provide an edu- 
cation program or activity, 

(2) In the case of Federal financial as- 
sistance extended to provide personal 
property, such assurance shall obligate 
the recipient for the period during which 
It retains ownership or possession of the 
property. 

iZ) In all other cases such assurance 
shall obligate the recipient for the period 
during which Federal financial assist* 
ahce Is ^xt^nded. 
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(c) Form. The Director will specify the 
form of the assurances required by para- 
gr&ph (a) of this section and the extent 
to which such assurances will be required 
of the applicant's or reciplenVs sub- 
grantees, contractors; subcontractors, 
transferees, or successors in interest, 

(Sees. 90h 902, Education Amendments of 
1972. ad 6tat. 373. d74; 20 VS.O, im, 1683) 

§ 86*5 Trunetet^ of properly. 

If a recipient sells or otherwise trans- 
fers property financed in whole or in 
part with Federal financial assistance to 
a transferee which operates any educa- 
tion program or activity, and the Fed- 
eral share of the fair market value of the 
properly is not upon such sale or transfer 
properly accounted for to the Federal 
Government ,both the trarxsf eror and the 
transferee shall be deemed to be recipi- 
ents, subject to the provisions of subpart 
B. 

(Sees. 901, 902. Education AmendmenU of 
1972, 86 SUl. 373, 374; 20 UB.C. 1681, 1682) 

§ 86*6 Effect of other Tcquir«nient«« 

(a) Effect of other Federal provisions. 
The obligations Imposed by this part are 
independent of obligations not to dis* 
crlmhiate on the basis of sex Imposed by 
Executive Order 11248, as amended; sec- 
tions 799A and 845 of the Public Health 
Service Act <42 U.S.C. 295h-9 and 298b- 
2) ; title VII ol the Civil Rights Act ot 
1964 (42 U.S.C. 2C00e et se^.) ; the Equal 
Pay Act (29 U.8.C. 206 and 208(d) ) ; and 
any other Act of Congress or Federal 
regulation. 

(Sees. aoi. 902. bOS, Education Amendments 
of 1972, 86 Stat. 373. 374, 375; 20 U^.O. 
1681,1682.1682) 

(b) Effect ot State or local lau> or other 
rcQuirements, The obligation to comply 
with this part is not obviated or allevi- 
ated by any State or local law or other 
requirement which would render any ap- 
plicant or student Ineligible, or limit the 
.'legibility of any applicant or student, 
d; ;:ie basis of sex, to practice any occu- 
pation or prof esslon. 

(c) Effect Of rules or reautatidns of 
private organizations. The obligation to 
comply with this part Is not obviated or 
<illeviated by any rule or regulation of 
any organization, club» athletic or other 
league, or association which would render 
any applicant or student Ineligible to par- 
ticipate, or lln>it the eligibility or partici- 
pation of any applicant or student, on 
the basis of sex, in any education pro^ 
gram or activity operated by a recipient 
and which receives or benefits from Fed- 
eral financial assistance. 

{Sees. 001, &02, Education AmendmenU of 
1972. 86 Stat. 373. 374;^ O.S.O. 1681, 1682) 

§ 86.7 EfTccl of cmploynicnt opporioni^ 

The obligation to comply with this part 
is not obviated or alleviated because em* 
pJoym^nt opportunities in any occupa- 
tion or profession are or may be more 
limited for members of one sex than for 
members of the other sex. 

(Seca. 90Ii W>2, EdncAtlon Amendments of 
8^ Stat. 373, 3741 20 U.S.O. 1081, 1684) 
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§ 86,d Deslgtuilon of responsllile etu« 
plofee« 

Each recipient shall designate an em- 
ployee to coordinate its efforts to comply 
with this part, including any investiga- 
tion of any complaint communicated to 
such recipient alleging its noncompliance 
with this part or alleging any actions 
which would be prohibited by this part. 

(Sees. ^1, 002, Education Amendments of 
1972, 88 St&t. 373, 874: 20 U.S.O. 1881. 1682 ^ 

§ 86.9 DissemlnAllon of policy, 

(a) Nofi/lcafion of poffcy. (U Each 
recipient shall Implement specific and 
continuing steps to notify applicants for 
admission or employment, students, em- 
ployees, counselors of applicants for ad- 
mission or employment, and other par- 
tlcipants, beneficiaries, and other inter- 
ested persons, that it does not discrimi- 
nate on the basis of sex in the education 
programs or activities which It operates, 
and thftt It is required by title IX and 
this part not to discriminate In such 
manner. 8uch notification shall contain 
such Information, and be made in such 
manner, as the Director finds necessary 
to apprise such persons of the protections 
against discrimination assured them by 
title IX Imd this part, but shall state at 
least that the requirement not to dis- 
criminate in education programs and ac- 
tivities extends to employment therein, 
and to admission thereto unless subpart 
C does not i^ply to the recipient, and 
that inquiries concerning the application 
of title IX and this patt to such recipient 
may be referred to the employ ee^ desig- 
nated pursuant to {86.9i or to the 
Director. 

(2> Each recipient shall make the ini- 
tial notification required by paragraph 
(a) (1) within do days of the effective 
date of this part or of the date this part 
first applies to such recipient, which- 
ever comes later, which nottfleatlon shall 
include publication in: (1) local news- 
papers; <ll) newspapers and maga:?ines 
operated by such recipient or by student, 
alumnae, of alumni groups for or In con- 
nection with such recipient; and (lii) 
memoranda or other written communi* 
cations distributed to every student and 
employee of such recipient. 

(b) Publications. (1) Each recipient 
shall prominently include a statement of 
the policy described In'paragraph (a> ot 
this section in each announcement, bul^ 
letln, catalog, or application form which 
it makes available to any person of a 
type described in paragraph <a) of this 
section, or which Is otherwise used in 
connection with the recruittnent of stu* 
dents or employees. 

(2) A recipient shall not use or dls* 
tribute a publication of the type de- 
scribed in this paragraph which suggests; 
by text ot iUustrailon, that such recipient 
treats applicants, students, or employees 
differently on the basis of sex except as 
such treatment Is permitted by this part. 

<c) Distribution: tm\ recipient shall 
distribute without discrimination on the 
basis of sex each publication described in 
paragraph (b) of this section, and shall 
apprise each of it8 admission and em* 
ployment recruitment representatives of 
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the policy ot nondiscrimination de- 
scribed In paragraph (a) of this section, 
and require such representatives to ad- 
here to such Policy, 

(Bees, 001, 902, Education Amendments ot 
1972, 86 Stat. 373, 374; 20 VBC im, 1682) 

Subpart 6— Coverage 

§ 86.11 Applicalion. 

Except as provided in this subpart, this 
Part 86 applies to every recipient and to 
each education program or activity op- 
erated by such recipient which receives 
or benefits from Federal financial 
assistance. 

§86.12 Ediicalional imihtitlons con-> 
trolled by religious organUallon»» 

(a) Application. This part does not 
apply to an educational Institution which 
is controlled by a religious organization 
to the extent application of this part 
would not bo consistent ^Mh the religious 
tenets of such organization. 

(b) Exemption. An education insti- 
tution which wishes to claim the exemp- 
tion set forth In paragraph (a) of this 
section, shall do so in writing to the Di- 
rector when filing the assurance required 
by $ 86.4, setting forth the extent of the 
requested exemption and enclosing a 
statement of the religious tenets under 
which the exemption Is claimed and any 
other Information which might aid the 
Director in determining whether the In- 
stitution qualifies for such exemption. 

(Sees. 90U 902, Education Amendments of 
1972, 88 Stat. 373, 374; 20 VJ^.O, 1681, 1682) 

§86*13 Miihary and mercliant marine 
educational insilluUons. 

This part does not apply to an educa- 
tional institution whose primary purpose 
is the training of indivldus^ls for a mili- 
tary service of the United States or for 
the merchant marine. 

(Sees. 901, 902. Education Amendments of 
1972, 86 Stat. 373, 374; 20 U3.C. I68i, 1682) 

§86.11 Admissions. 

(a) Administratively separate units. 
For the purposes only of this section, 
S3 86.1$ and 86.16, and subpart C, each 
administratively separate unit shall be 
deemed to be an educational institution. 

(b) Application of subpart C. Except 
as provided in paragraphs (c) and (d) 
of this section, subpart 0 applies to each 
recipient. A recipient to which subpart 
O applies shall not discriminate on the 
basis of sex in admission or recruitment 
fn violation of that subpart. 

(c) Educational instituttons. Except as 
provided In paragraph (d) of this sec- 
tion as to recipients which are educa- 
tional institutions, subpart C applies only 
to institutions of vocational education, 
professional education, graduate higher 
education, and public institutions of 
undergraduate higher education, 

<d) Public insiituiions 0/ undergrade 
uate Mffher education. Subpart C does 
not apply to any public institution of 
undergraduate higher education which 
traditionally and continually from Hs 
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establishment has had a policy of ad<i 
mlttlng only students of one sex« 

(Sees. 901, 902, Educattoa Amendments of 
1972, 86 Stat. 373, 374; 20 tr.S.O. ICei, 1682) 

§ B6<15 Educalipnal in$|jti3iions eligible 
to Mibniit transition plans. 

(a) Application. This section applies to 
each educational institution to which 
subpart C applies which: 

(1) Admitted only students of one sex 
as regular students as of June 23, 1972; 
or 

(2) Admitted only students of one sex 
as regular students as of June 23, 1965, 
but thereafter admitted as regular stu- 
dents, students of the sex not admitted 
prior to June 23, 1965. 

(b) Provision for transition plans. An 
educational institution to which this sec- 
tion applies shall not discriminate on 
the basis of sex In admission or recruit- 
ment in violation of subpart 0 unless It 
is carrying out a transition plan ap- 
proved by the United States Commis- 
sioner of Education as described in 
§ 86.16, which plan provides for the elim- 
ination of such discrimination by the 
earliest practicable date but In no event 
later than June 23, 1979. 

(Sees. 901, $02. Education Amendments of 
1972, 86 Stat. 373, 374; 20 U^.C. 1681, 1682) 

§ B6.16 Transition plans. 

ie^) Submission of plans. An Institu- 
tion to which § 66.15 applies and which 
is composed of more than one adminis- 
tratively separate unit may submit either 
a single transition plan applicable to all 
such units, or a separate transition plan 
applicable to each such unit, 

(b) Content of plans. In order to be 
approved by the United States Commis- 
sioner of Education, a transition plan 
shall: 

(1) State the name, address, and Fed- 
eral interagency Committee on Educa- 
tion (PICE) Code of the educational In* 
stltutlon submitting such plan, the ad- 
ministratively separate units to which 
the plan is applicable, and the name, 
address, and telephone number of the 
person to whom questions concerning the 
plan may be addressed. The person who 
submits the plan shall be the chief ad* 
mlnlstrator or president of the Institu- 
tion, or another individual legally au- 
thorized to bind the Institution to all 
actions set forth in the plan. 

(2) State whether the educational In- 
stitution or administratively separate 
unit admits students of both sexes, as 
regular students, and If so, when It began 
to do so, 

(3) Identify and describe with respect 
to the educational Institution or admin- 
istratively separate unit any obstacles to 
admitting students without discrimina- 
tion on the basis of sex. 

(4) Describe in detail the steps neces- 
sary to eliminate as soon as practicable 
each obstacle so identified and Indicate 
the schedule for taking these steps and 
the individual directly responsible for 
their Implementation, 

(6) Include estimates of the number 
of students; by sex, expected to apply for, 
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be admitted to, and enter each class dur- 
ing the period covered by the plan. 

(c) Nondiscrimination, No policy or 
practice of a recipient to which §86.15 
applies shall result in treatment of ap- 
plicants to or students of such recipient 
in violation of subpart C unless such 
treatment is necessitated by an obstacle 
Identified In paragraph (b)(3) of this 
section and a schedule for eliminating 
that obstacle has been provided as re- 
quired by paragraph (b)(4) of this sec- 
tion. 

(d) ESecis of past exclusion. To over- 
come the effects of past exclusion of stu- 
dents on the basis of sex, each educa- 
tional Institution to which § 66.15 applies 
shall Include in its transition plan, and 
shall implement, specific steps designed 
to encourage Individuals of the previ- 
ously excluded sex to apply for admission 
to such institution. Such steps shall in- 
clude Instituting recruitment progi'ams 
which emphasize the institution's com- 
mitment to enrolling students of the 
sex previously excluded. 

(Sees. 901, 90a, Education Amendments of 
I97a, 86 Stat. 373, 374; 20 y.aO. 1681, 1682) 

§§86.17-86.20 [Reserved] 

Subpart Discrimination on the Basis of 
Sex in Admission and Recruitment Pro- 
hibited 

§86.21 Admission. 

(a) Qeneral. No person shall, on the 
basis of sex, be denied admission, or be 
subjected to discrimination In admission, 
by any recipient to which this subpart 
applies, except as provided In {5 86.15 
and 86.16. 

(b) Specific prohibitions, (1) In de- 
termining whether a person satisfies any 
policy or criterion for admission, or In 
making any offer of admission, k recipi- 
ent to which this subpart applies shall 
not: 

<1) give preference to one person over 
another on the basis of sex, by iranklng 
applicants separately on such basis, or 
otherwise; 

(11) apply numerical limitations upon 
the number or proportion of persons of 
either sex who may be admitted; or 

(HI) otherwise treat one Individual 
differently from another on the basis of 
sex. 

(2) A recipient shall not administer or 
operatse any test or other criterion for 
admission which adversely affects any 
person on the basis of sex unless use of 
such test or criterion is shown to predict 
validly successful completion of the edu- 
cation program or activity in question. 

(c) Prohibitions relatinp to marital or 
parental status. In determining whether i 
a person satisfies any policy or criterion 
for admmlsslon, or in making any offer 
of admission, a recipient to which this 
subpart applies: 

(1) sh$ll not apply any rule concerti- 
Ing the actual or potential parental, fam- 
ily^ or marital status of ft student or ap- 
plicant which treats person^ differently 
on the basis of sex; 

(2) shall not discriminate against or 
exclude any person Ctn the basis of preg- 
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nancy* childbirth, miscarriage, abortion, 
or recovery therefrom^ or establish or 
lol]ow any rule or practice which so 
discriminates or excludes; 

(3) shall treal disabilities related to 
pregnancy, chlldbii th, miscarriage, abor- 
tion, or recovery therefrom In the same 
manner and under the same policies as 
any other temporary disability or physi- 
cal condition; and 

(4) shall not make pre-admlsslon In- 
quiry as to the martial status of an ap- 
plicant for admission, including whether 
such applicant is "Ms./' '*Mlss;' or *'Mvs." 
A recipient may make pre-admission in- 
quiry as to the sex of an applicant for 
admission, but only if such inquiry is 
made equally of such applicant* of both 
sexes and if the results of such inquiry 
are not used in connection with discrimi- 
nation prohibited by this part. 

(Seca. 901 » 90^, Education Amendments ol 
1972, 86 Stat. 373, 374; 20 U S.O. 1681, 1682) 

§ 86.22 FrcfcVciice 111 aJmlsslon, 

A recipient to which this subpart ap- 
plies shall not give preference to appU- 
cants for * admission, on the basts of 
attendance at any educational Institu- 
tion or other school or entity which ad- 
mit^ as students only or predominantly 
members of one sex, if the giving of such 
preference has the effect of discriminat- 
ing on the basis of sex in violation of this 
subpart. 

(Sees. 901, 902, Education Amendments of 
1972> 86 Stat. 373, 374; 20 U.S.C. 1681, 1682) 

§86.23 Kccruilnicnt. 

(a) Comparable recruitment. A re- 
cipient to which this subpart applies shaU 
make comparable efforts to recruit mem- 
bers of each sex. except that such recipi- 
ent may be required to undertake addi- 
tional recruitment efforts as remedial 
action pursuant to {86.3fa), and may 
choose to undertake such efforts as 
affirmative action pursuant to § 86.3(b) . 

(h) Recruitment at certain Institu^ 
ffort^. A recipient to which this subpart 
applies shall not recruit primarily or ex- 
clusively at educational Institutions, 
schools or entities which admit as stu- 
dents only or predominantly members of 
one sex, if such actions have the effect of 
discriminating on the basis of sex In vio- 
lation of this subpart. 

<Secs. 90l» 902, Education Amendment* of 
1972. 86 Stat. 373. 374; 20 U.S.O. 1661. 1682) 

§§86,2I-S6.30 [Rc«med]; 

Subpart O— Discrimination on the Basts of 
Sex fn Education Programs and ActM' 
ties Prohibited 

§ 86.31 Education programs and acllvl* 
lies. 

(a) General Except as provided else- 
where in this part, no person shall, on 
the basts of sexj be excluded from par- 
ticipation In, be denied the benefits of, or 
be subjected to discrimination under any 
academic, extracurricular, research, oc- 
cupational training, or other education 
program or activity operated by a re-* 
clplent which receives or benefits from 
fVderal financial assistance. This supbart 
to actions of a recipient 



in connection with admission of its stu- 
dents to an education program or ac- 
tivity of (1) a recipient to which subpart 
C does not apply, or (2) an entity, not a 
recipient, to which subpart C would not 
apply if the entity were a recipient. 

(b) Specific prohibitions. Except as 
provided in this subpart, In providing any 
aid, benefit, or service to a student a 
recipient shall not. on the basis of sex: 

(1) Treat one person differently fiom 
another Jn determining whether such 
person satisfies any requirement or con- 
dition for the provision of such aid, 
benefit, or service; 

(2> Provide different aid, benefits, or 
services or provide aid, benefits, or serv- 
ices in a different manner; 

(3) Deny any person any such' aid, 
benefit, or service; 

(4) Subject any person to separate or 
different rules of ^havior or other 
treatment; 

(6) Discriminate against any person 
in the application of any rules of ap- 
pearance; 

(6) Apply any rule concerning the 
domicile or residence of a student or ap- 
plicant; 

(7) Aid or perpetuate discrimination 
against any person by assisting any 
agency^ organization, or person which 
discriminates on the basts of sex in pro- 
viding any aid. benefit or service to stu- 
dents or employees; or * 

<8) Otherwise limit any person In the 
enjoyment of any right, privilege, ad- 
vantage, or opportunity, 

(c) Programs not operated by rectpi' 
ent. (1) This paragraph applies to any 
recipient which requires participation by 
any applicant, student, or employee In 
any education program or activity not 
operated wholly by such recipient, or 
which facilitates, permits, or considers 
such participation as part of or equiva- 
lent to an education program or activity 
operated by such recipient, including 
participation in educational consortia 
and cooperative employment and stu- 
dent-teaching assignments. 

(2) Such recipient: 

<i) Shall develop and implement a 
procedure designed to ensure that the 
operator or sponsor of such other educa- 
tion program or activity takes no action 
affecting any applicant, student, oi* em- 
ployee of such recipient which this part 
would prohibit such recipient from tak- 
ing; and 

(11) Shall not facilitate, require, per- 
mit* or consider such participation if 
such action occurs. 

(Sees. 601, 902, Education Amendments of 
1972, 86 8tAt. 373, 374; 20 U.S.C. 1681, 1682) 

§ 86.32 Housing. 

(a) Generally, A recipient shall not, on 
the basis of sex, apply different rules or 
regulations, Impose different fees or re- 
quirements, or offer different services or 
benefits related to housing, excejjt as pro- 
vided In this section (including housing 
provided only to married students), 

(b) Housing provided by recipient, 

(1) A recipient may provide separate 
h6uslng on the basis of sex. 



(2) Housing provided by a recipient 
to students of one sex, when compared to 
that provided to students of the other 
sex, shaU be as a whole: 

(1) Proportionate in quantity to the 
number of students of that sex applying 
for such housing; and 

(ii) Comparable in quality and cost to 
the student. 

(c) Other housing, (1) A recipient shall 
not, on the basis of sex, administer dif- 
ferent policies or practices concerning 
occupancy by its students of housing 
other than provided by such recipient. 

(2) A recipient which, through sollcl- 
tion, listing, approval of housing, or 
otherwise, assists any agency, organiza- 
tion, or person In making housing avail- 
able to any of Its students, shall take such 
action as may be necessary to ensure that 
such housing as Is provided to students of 
one sex, when compared to that provided 
to students of the other sex, is as a whole; 
(1) proportionate in quantity and (ID 
^comparable In quality and cost to the 
student. A recipient may render such 
assistance to any agency, organization, or 
person which provides all or part of such 
housing to students only of one sex. 

(S«cs. 901, 902. 907, Education Amendments 
of 1972, 86 Stat. 373, 374, 375; 20 U.S.C. 1681, 
1682,1686) 

§ 86.33 Comparahle facUiilcB, 

A recipient may provide separate toilet, 
locker room, and shower facilities on the 
basis of sex, but such faculties provided 
for students of one sex shall be com- 
parable to such facilities provided for 
students of the other sex. 

(Sees. 901, 902, Education Amendments of 
1972, 86 Stat. 373, 374) 

§ 86,31 Access to education program or 
ttctivily* 

(a) Course offerings, A recipient shall 
not provide any course or otherwise carry 
out any of its education program or 
activity separately on the basis of sex, 
or i-equire or refuse participation therein 
by any of its students on such basis, in- 
cluding health, physical education, in* 
dustrial, business, vocational, technical, 
home economics, music, and adult educa- 
tion courses. 

ib) Local educational agencies. . A 
recipient which is a local educational 
agency shall not, on the basis of sex, ex- 
clude any person from admission to; 

(1) any Institution of vocational edu- 
cation operated by such recipient; or 

(2) any other school or educational 
unit operated by such recipient, unless 
such recipient otherwise make available 
to such person, pursuant to the same 
policies and criteria of admission, 
courses, services, and facltltles compara- 
ble to each course, service, and facility 
offered In or through such schools. 

(c> Appraisal and counseling materials. 
A recipient which uses testing or other 
materials for appraising or counseling 
students shall not use different materials 
for different students on the basis of 
their sex or use materials which permit 
or reaulre different treatment of stu- 
dents on such basis. 

{Sees. 961, 962, Education Amendment* of 
1072, 8d Stat. 373, 374t 20 U S.O. 1681, 1682) 
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§ 86.3$ Financial aiul €nipto> Jiicnt as- 
sklance to «tud(ni9» 

(a) Provision of financial assistance, 
(1> In providing financial assistance to 
any of its students a recipient shall not: 

(1) On the basis of sex provide different 
amounts or types of such assistance, limit 
elfglbiUfcy for such assistance which is 
of any particular type or source, apply 
different criteria, or otherwise discrimi- 
nate; or 

(ii) through solicitation, listing, ap- 
proval, provision of facilities, Or other 
services assist any foundation, trust, 
agency, organization, or person which 
provides assistance to any of such 
recipient's students In a manner which 
discriminates on the basis of sex. 

(2) This paragraph does not apply to 
assistance by a recipient in the admini- 
stration of a scholarship, fellowship, or 
other financial assistance program which 
discriminates on the basis of sex and Is 
established under a foreign will, trust* 
bequest, or similar legal instrument, or 
by a foreign government. 

(b) Assistance in makiyig avaitabte 
employment, A recipient which assists 
any agency, organization, or person In 
making employment available to any of 
its students: 

(1) shall take such action as may be 
necessary to assure that such employ- 
ment is made available without discrimi- 
nation on the basis of sex ; and 

(2) shall not render such services to 
any agency, organization, or person 
which discriminates on the basis of sex in 
so making available such employment. 

(c) Employment of students. A recip- 
ient which employs any of Its students 
shall not do so In a manner which vlo^ 
lates subpart E. 

<6ecd. 90t, Education Amendments of 
1673. Se StAt; 373, 374; 20 U.SC, 1683, 1682) 

(d) Assistance related to athletics, l^oU 
withstanding the provisions of this sec- 
tion, separate financial assistance for 
members of each sex may be provided as 
part of separate athletic teams for mem* 
bers of each sex to the extent consistent 
with § 86.38. 

§86.36 llcnitii am! hi^iirancc brnrriis 
ami ficrvlcc«. 

In providing a medical, hospital, acci- 
dent, or life Insurance benefit, service, 
policy, or plan to any of Its students, a 
recipient shall not discriminate on the 
basis of sex, or provide such benefit, serv- 
ice, policy, or plan In a manner which 
would violate subpart E If It were pro- 
vided to employees of the recipient. This 
section shall not prohibit a recipient from 
providing any benefit or service which 
may be used by a different proportion of 
students of one sex than of the other, In- 
cluding family planning services. 

(S«cs. &01. &C>a, Education AmendmenU cf 
m^, 66 Stftt. 373. 374; 20 U S O. 1661. 1682) 

§ 66.^7 Marital or pjircuial status. 

fft) Status generally. A recipient shall 
not apply any rule cohceming a student's 
actual or potential parental, family, or 
marital status which treats students dif- 
t^rently on the basis of sex,- 
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lb) Pregnancy and related conditions, 
<1) A recipient shall not discriminate 
against any student, or exclude any stu- 
dent from Its education program or ac- 
tivity, Including any class or extra-cur- 
ricular activity, on the basis of such 
student's pregnancy, childbirth* false 
pregnancy, miscarriage, abortion, or re- 
covery therefrom, unless: 

tl) The student requests voluntarily to 
participate In a different such program 
or activity; or 

(ID The student's physician certifies 
to the recipient that such different par- 
ticipation is necessary for her physical, 
mental, or emotional well being. 

(2> A recipient shall treat disabilities 
related to pregnancy, childbirth, false 
pregiiancy. miscarriage, abortion, or re- 
covery therefrom in the same manner 
and under the same policies as any tem- 
porary disability In any medical or hos- 
pital benefit, service, plan, or policy 
which such recipient administers, oper- 
ates, offers, or participates in with regard 
to students admitted to the entity, 

(3> In the case of a recipient which 
does not maintain a temporary disability 
policy for its students, or In the case of 
a student who does not otherwise qualify 
for leave under such a policy, a recipient 
shall treat pregnancy as a justification 
for a leave of absence for a reasonable 
period of time, the conclusion of which 
the student shall be reinstated to her 
original status. 

(Sees. 901, 003, Education Amendments of 
1072, 86 Stat. 373, 374; 20 U.S.C. 1661, 1662) 

§86.33 Athletics. 

(a) General. No person shall, on the 
basis of sex, be excluded from partlcl* 
patlon In, be denied the benefits of. be 
treated differently from another person 
or otherwl^ be discriminated against In 
any physical education or athletic pro- 
gram operated by a recipient, and no 
recipient shall provide any physical edu- 
cation or athletic program separately on 
such basis; provided, however, that a 
recipient may operate or sponsor sepa- 
rate teams for memt)ers of each sex 
where selection for such teams Is based 
upon competitive skill. 

(b> />efermlrtctfion of student inter" 
est. A recipient which operates or spon- 
sors athletics shall determine at least 
annually, using a method to be selected 
by the recipient which is acceptable to 
the Director, in what spbrts members of 
each sex would desire to compete* 

Ic) Afj^rtnaiive efforli. A recipient 
tvhlch operates or sponsors athletic 
activities shall, with regard to members 
of a sex for which athletic opportunities 
previously have been limited, make af- 
firmative efforts to: 

(1) Inform members of such sex of the 
availability for them Of athletic oppor- 
tunities equal to those available for 
members of the other sex and of the 
ne^ture of thoso opportunities, and 

(2) Provide support and training 
activities for members of such sex de- 
signed to improve and expand \ their 
capabilities and interests to participate 
in such opportunltle*. 
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fd> E^ual opportunity, A recipient 
which operates or sponsors athletics shall 
make afifirmatlve eflforts to provide ath- 
letic opportunities In such sports and 
through such teams as will most ef- 
fectively equalize such opportunities for 
members of both sexes/ taking Into con- 
sideration the determination made pur- 
suant to paragraph (b) of this section. 

(e) Separate teams. A recipient which 
operates or sponsors separate teams for 
members of each sex shall not discrimi- 
nate on the basis of sex therein In the 
provision of necessary equipment or sup- 
plies for each team, or in any other 
manner. 

(f ) Expenditures, Nothing In this sec- 
tion shall be Interpreted to require equal 
aggregate expenditures for athletics for 
members of each sex. 

§§ 86.39-86.40 LResencd] 

Subpart E — Discrimination on the Basis of 
Sex in Employment in Education Pro* 
grams and Activities Prohibited 

§ 86.41 Emp1o>nienl. 

(a) General. (1> No person shall, on 
the basis of sex. be excluded from partic- 
ipation In, be denied the benefits of; or 
be subjected to discrimination in em- 
ployment, or recruitment, consideration, 
or selection therefor, whether full-time 
or part-time, under any education pro- 
gram or activity operated by a recipient 
which receives or benefits from Federal 
financial assistance. 

(2) A recipient shall make all employ- 
ment decisions in any education program 
or activity operated by such recipient fn 
a manner which furthers equal employ- 
ment opportunity regardless of sex, and 
shall not limit, segregate, or classify ap- 
plicants or employees in any w^ay which 
could adversely affect any applicant's or 
employee's employmeht^bpporlunltles or 
status t>ecause of sex. 

(3) A recipient shall not enter into 
any contractual or other rejatlonslilp 
wiilch directly or indirectly has the effect 
of subjecting individuals to discrimina- 
tion prolilblted by this subpart, Includ- 
ing relationships with employment and 
referral agencies, with labor unions, and 
v/lth organizations providing or admin- 
istering fringe benefits to employees of 
the recipient. 

(b) AppHcaf Ion. The provisions of this 
subpart apply to: 

(1) Recruitment, advertising, and the 
process Of application for employment; 

(2) Hiring, upgrading, promotion, con- 
sJderatlon for and award of tenure, 
demotion, transfer, layoff, termination, 
right of return from layoff, and rehiring; 

(3) Rates of pay or any other form of 
compensation, and changes in compen- 
sation: 

(4) Job' assignments, classifications 
and structure, Including position descrip- 
tions, lines of progression, and seniority 
lists; 

(6) The terms of any collective bar- 
gaining agreement: 

(6) Granting and return from leaves 
of absence, pregnancy leave, leave for 
persons of either sex to care for children 
or dependents, or any other leave; 
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(7) Fringe benefits available by vir- 
tue ol employment, whether or not ad- 
ministered by the recipient; 

(B) Selection and financial sup];x>rt for 
training, including apprenticeship, pro- 
fessional meetings, conferences, and 
other related activities, selection for tui- 
tion assistance, selection for sabbaticals 
and leaves of absence to pursue training; 

(d) Employer-sponsored activities, in- 
cluding social or recreational programs; 
and 

(10) Any other term, condition, or 
privilege of employment. 

<8ecs« dot, 002. Educ&tloQ Amendments of 
1972,86 Stat. 373, 374; 20 U^.0. 1681, lC3a) 

§86.42 Emplo^'menl criteria. 

A recipient shall not administer or 
operate any test or other criterion for 
any employment opportunity which ad- 
versely affects any person on the basis of 
sex unless: 

(a) Use of such test or other criterion 
Is shown to predict validly successful 
performance In the position in Question; 
and 

(b) Alternative tests or criteria for 
such purpose, which do not have such 
adverse effect, are shown to be unavall^ 
able. 

(Sees. 901, 002, Education Amendments of 
1072. 86 Stat. 373. 374; 20 UJ8,0. 1681. 1682) 

§ 86.43 Recruitmeni, 

<a) Compardbte and affirmative rC' 
cruiUng. It a recipient recruits appli- 
cants for employment, either generally 
or for particular positions, it shall make 
comparable efforts to recruit members of 
each sex in all such recruiting, except 
that a recipient shall make such affirma^ 
tlve attempts to recruit members of a sex 
which previously had limited employ- 
ment participation as are necessary to 
overcome the effects of such limited par- 
ticipation. 

(b) Recruitment patterns. A recipient 
shall not recruit primarily or exclusively 
at entities which furnish as applicants 
only or predominantly members of one 
sex if such actions have the effect of dis- 
criminating on the basis of sex in viola- 
tion of this subpart. 

(8eca. 901, 002. Education Amendment^ of 
1072, 86 Stat. 373. 374; 20 U.S.O. 1681. 1682) 

§ 86.41 C^ompensalloni 

A recipient shall not make or enforce 
any policy or practice which/on the basis 
of sex: 

(a) Makes distinctions in rates of pay 
or other compensation; 

(b) Re<iulres any person to perform 
duties for which compensation is lower 
than that for performance in a different 
position: 

(1) Entailing slmllftr duties or, 

(2) The position description for which 
Is limited to stmllAt duties: or 

(c) Makes any person subject to a po- 
sition description under which compen- 
sation is lower than that for i)eff orm- 

(1 ) tfndet i different pOsltloh d^tlp^ 
tlo«whfc^^^ 



(2) In difiTerent position entailing 
duties similar to those set forth In such 
position description, 

(Sees. 001, 002, Education Amendments of 
1072, 86 Sta^. 3*73, 374; 20 XJJB.O. 1681, 1682) 

§ 86*45 Job c1ASsl^lcation and struclure, 

A recipient shall not: 

(a) Classify a job as being for males or 
for females: v--^^^ 

<b) Maintain or establish separate 
lines of progression, seniority lists, career 
ladders, or tenure systems based on sex; 
or 

(c) Maintain or establish separate 
lines of progression, seniority systems, 
career ladders, or tenure systems for 
similar jobs, position descriptions, or job 
requirements which operate to classify 
persons on the basis of sex, unless sex is a 
bona*flde occupational qualincatlon for 
the positions in question as set forth in 
I 86.51, 

(Sec«, 001. 002, Education Amdndments of 
1072, 86 Stat. 373, 374; 20 U,aO. 1681, 1682) 

§86.46 Fringe benefiU. 

(a) ''Fringe benefits" defined. For pur- 
poses of this part, "fringe benefits" 
means any medical, hospital, accident, 
life insurance or retirement benefit, serv- 
ice, policy or plan, any profit-sharing or 
bonus plan, leave, and any other benefit 
or service of employment not subject to 
the provisions of 5 86.44. 

<b) Prohibftforw. A recipient shall not: 
<1) discriminate on the basts of sex 
with regard to making fringe benefits 
avaUable to employees or make fringe 
bene^ts available to spouses, families, or 
dependents of employees differently upon 
the basis of the employee's sex; 

(2) Administer, operate, offer, or par- 
ticipate in a fringe benefit plan which 
does not provide either for equal periodic 
benefits for members of each sex, or for 
equal contributions to the plan by such 
recipient for members of each sex; and 

(3) administer, operate, offer, or par- 
ticipate in a pension or retirement plan 
which establishes different optional or 
compulsory retirement ages based on sex 
or which otherwise discriminates in bene- 
fits on the basis of sex. 

(Sec3. 001, 002, Education Amendments of 
1072, 86 8tat. 373, 374 ; 20 UB.O. 1681. 1682) 

§ 86,47 Marital or parenlal Malus. 

(a> Oener^r A recipient shall not 
apply any policy or take any employment 
action: 

(1) concerning the potential marital, 
parental, or family status of an employee 
or applicant for employment which treats 
persons differently on the basis of sex; or 

(2) which is based upon whether an 
employee or applicant for employment Is 
the head of household or principal wage 
earner in such employee*s or applicant's 
family unit. 

(b) Pregnane}/. A recipient shall not 
discriminate against or exclude from em- 
Woyment any employee or applicant fbir 



tice which so discriminates or excludes. 
I*or the purpose of this subpart, "preg- 
nancy'^ means the entire process of preg- 
nancy, childbirth, and recovery there* 
from, and includes false pregnancy, mis- 
carriage, and abortion. 

(c) Pregnancy as a terhporary dis^ 
ahility. A recipient shall treat disabilities 
caused or contributed to by pregnancy 
as temporary disabilities for aU job- 
related purposes, including commence- 
ment, duration and extensions of leave, 
payment of disability Income, accrual of 
seniority and any other benefit or service, 
and reinstatement, and under any fringe 
benefit offered to employees by virtue 
of employment, 

(d> Pregnancy leave. In the case of a 
recipient which does not maintain a 
temporary disability policy for its em-^ 
ployeds, or in the case of an employee 
with InsufiQcient leave or accrued em- 
ployment time to qualify for leave under 
such a policy, a reclpi^t shall treat 
pregnancy as a Justification for a leave 
of absence without pay for a reasonable 
period of time, at the conclusion of which 
the employee shall be reinstated to her 
original job or to a comparable position, 
without decrease in rate of compensa^ 
tlon or loss of promotional opportunities, 
or any other right or privilege of em- 
ployment. 

(e) inception of and return from preg^ 
nancy ?ea ye. in complying with this sec- 
tion, a recipient shall nob^ re<iulre any 
employee to: 

(1) Begin leave related to pregnancy 
so long as the employee's physician cer- 
tifies in writing that she is physically 
capable of performing her duties, pro- 
vided that a pregnant employee shall 
notify her employer In writing of her ex- 
pected date of delivery, at least 120 days 
prior to such date; or . 

(2) Return to her employment after 
a leave related to pregnancy later than 
two weeks after the employee's physician 
certifies In writing that she is physlcaUy 
capable of performing her duties/ or In 
the case of any employee in a teaching- 
position, later than the beginning of the 
first full academic term commencing 
after such certification is made. 

(Sec«. 901, 002. Education Amendments of 
1972, 86 SUt. 373, 374; 20 V.B.C, 1681, 1682) 

§86AB luffed of Stale or local law or 
oihcr requirements* 

(a) Prohibitory ^ reguirements. The 
obligation to comply with this subpart 
Is not obviated or alleviated by the ex- 
istence of any State or local law or other 
re<iulrement which imposes prohibitions 
or limits upon employment of members 
of one sex which are not imposed upon 
members of the other sex. 

(b) Benefits, A recipient which pro- 
vides any compensation, service, or bene- 
fit to members of one sex pursuant to a 
State or local law or other requirement 
shall provide the same compensallonr 
service, or benefit to members of the 

^■otherii^**lv::;;.B 
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6»6.i9 XaytrtUlng/ 

A recipient shall not In any advertising 
r^t^ to employment Indicate pi^efer- 
eiK4>, limitation, ftpcclAcatloh, or discrim« 
Ination based on sex unless sex is a bona* 
fide occupational Qualiiication lor the 
particular Job In question, 

{QtcB. 601. OOQ, education Amendm«nU o( 
1673. Se Btftt. 373. 374: 30 U,8.0. 1661, 1093) 

§ 86.50 Pre-cniplof menl Inquiries. 

<a) Marital $tatu$, A recipient shall 
not make pre*employmeni inquiry as to 
the txiarital status Of an applicant for 
employment, including whether such ap- 
plicant is '^Ms , Miss, or Mrs/* 

(b) Sex. A recipient may make pre- 
employment inquiry as to the sex of an 
applicant for employment, but only if 
such inquiry is made equally of such ap- 
plicants or both sexes and if the results 
of such inquiry are not used in connec- 
tion with discrimination prohibited by 
this part 

§ 86.51 $cx •€ a bcna-fiile occupational 
quallflcalion* 

A recipient may take action otherwise 
prohibited by this subpart provided it is 
shown that sex is a bona-fide occupa- 
tional qualification for that action, such 
that consideration of sex with regard to 
such action Is essential to successful 
operation of the employment function 
concerned. A recipient shall not take 
action pursuant to this section which ii 
based upon alleged comparative employ* 
ment characteristics or stereotyped char- 
acterizations ot one or the other sex, or 
upon preference based on sex of the re- 
cipient, employees, students, or other 
persons, but nothing contained In this 
section shall prevent a recipient from 
considering an employee's sex in relation 
to employment In a locker room, or toilet 
facility used only be members of one sex. 

(Sees. 001, 003, Education Amendments of 
1^. SS Slat. a73, 8741 30 U S O. 1661, ieS3) 

§§ 86.52-«6.6a [Rcscrvedl 

Subpart F — Procedures 

S 86.61 Compliance infornialion. 

(a> Cooperation and assistance. Th^ 
Director will to the fullest extent prac- 
ticable seek the cooperation of recipients 
in obtaining compliance with this part 
and will provide assistance and guidance 
to recipients to help them comply volun- 
tarily with this part, 

<b> Compliance reports. Each recipient 
shall keep subh records and submit to the 
Director timely, complete and accurate 
compliance reports at such tlndes. and 
In such form and containing such Infor- 
mation, as the Director m&y determine to 
be necessary to cnWsle him or h^r Id 
a^certftin whether t}>o reclpifeht has cbm- 




to any other recipient, auch other recipe 
lent shall also submit such complianco 
reports to the primary recipient as may 
be necessary to enable the primary re* 
cipient to carry out Its obligations undeir 
this part. 

(c) Access to sources of informathn^ 
Each recipient shall permit access by the 
Director during normal business hours 
to such of its books, records, accotmts, 
and other sources of information, and 
its facilities, and shall permit the Direc-^ 
tor to make copies of any such written 
information, as may be pertinent to 
ascertain compliance with this part. 
Where any informalton required of a 
recipient is In the exclusive possession 
of any other agency, institution or person 
and such agency, institution or person 
falls or refuses to furnish such informa- 
tion the recipient shall so certify In Its 
report and shaft set forth what efforts 
It has made to obtain the information. 
Asserted considerations of privacy or 
confidentiality may not operate to bar the 
Department from evaluatbig or seeking 
to enforce compliance with this part. 
Information of a confidential nature 
talned In connection with compliance 
evaluation or enforcement will not be 
disclosed by the Department except 
where necessary In formal enforcement 
proceedings or where otherwise required 
by law. 

(Sec. 003. Education Amendmeuis of 1973, 
66 sue. 374; 20 VS O. 1663) 

£ 86*62 Conduct of lnvc8lIgations« 

(a> Periodic compliance reviews. The 
Director will from time to time review 
the practices of recipients to determine 
whether they are complying with this 
part. 

(b) Complaints. Any person who 
believes himself or herself or any specific 
class of individuals to be subjected to 
discrimination prohibited by this part 
may be himself or herself or by a repre- 
sentative file with the Director a written 
complaint. A complaint must be ifUed not 
later than 180 days from the date of the 
alleged discrimination, unless the time 
for filing Is extended by the Director, or 
unless the alleged discrimination took 
place after June 30. ld72, but prior to the 
eCfectlve date of this part. The Director 
shall notify each complainant promptly, 
in writing, that the complaint has been 
received. > 

(c) Investigations. The Director will 
make a prompt Investigation whenever 
a compliance review, report, complaint, 
or any other information indicates a pos- 
sible failure to cc^nply with this part. 
The Investigation will include^ where 
appropriate, a review of the pertinent 
practices and policies of the recipient, the 
circumstances under which the possible 
ttoncomplia'fice *lth this part occurred, 
and bth^r fAcloifs'felivant to a d^ter- 

^mmM^-^ 




solved by Informal means whenever 
possible. If it has been determined that 
the matter cannot be resolved by In- 
formal means, action will be taken as 
provided for in i 86.63. 

(2) If, after an inveetigation pursuant 
to paragraph (c) of this section. It ap- 
pears that action pursuant to paragraph 
(d) (1> of this section is not warranted, 
the Director will 6o inform each com- 
plainant, in writing, and wDl give each 
complabiant the opportunity to submit 
additional hiformation, orally or in wrlt<« 
Ing. Such information will be reviewed 
promptly and the Director will notify 
the complainant, in writing, of what ac- 
tion appears to be warranted In light of 
the information. 

(3) If after an investigation pursuant 
to paragraph (c> of this section or after 
action required by paragraph (d) (2) of 
this section, it appears that action pur-* 
suant to paragraph (d) (1) of this section 
is not warranted* the Director will so tn< 
form the recipient and each complainant, 
in writing* 

(e) Iniimidatory or retaliatory acts 
prohlhited. Each recipient shall permit 
the Director to Interview any of its stu- 
dents or employees without a representa- 
tive of such recipient being present. No 
recipient or other person shall intimidate, 
threaten, coerce, or discriminate against 
any Individual for the purpose of inter- 
fering with any right or privilege secured 
by section 001 of the Education Amend- 
ments of 1972 or this part, or because he 
or she has made a complaint, testified, 
assisted, or participated in any manner 
in an investigation, proceeding, or hear- 
ing tmder this part. The Identity of com- 
plainants will be kept confidential by 
the Department except to the extent 
necessary to carry out the purposes of 
this part, including the conduct of any 
investigation, hearing, or Judicial pro- 
ceeding arlsinjf thereunder, or where 
otherwise required by law. 

(Sec. 003. Educi^Uon Amendments of 1973. 
66 Stat. 374, 30 UB.O. 1663) 

§ 86.63 Pi^^re for effccllng compll- 
snec. 

(a) General, If there appears to be a 
failure or threatened failure to comply 
vnth this part, and if the noncompliance 
or threatened noncompliance cannot be 
corrected by Informal means, compliance 
with this part may be effected by the sus- 
pension or termination of or refusal to 
award or continue Federal financial as- 
sistance In accordance with the proce- 
dures of paragraph (c) ol this section or 
by any other means authorised by law. 
Such other means may Include, but are 
hot limited to, (1) a referral to tne De- 
partment of Justice with a recommenda- 
tion that appropriate proceedings be 
brought to enforce any tightd of the 
United 6tat^ under any law 6f 
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comply with a reaulr^ment Imposed by 
or pursuant to that section, Federal fi- 
nancial assistance may be refused in ac- 
cordemce with the procedures of para- 
graph (c) ot this section. The Depart- 
ment will not be required to provide as- 
sistance in such a case during the pend- 
ency of tl^e administrative proceedings 
imder such paragraph except that the 
Department will continue assistance dur- 
ing the pendency of such proceedings 
where such assistance is due and pay- 
able pursuant to an application therefor 
approved prior to the effective date of 
this part* 

Co) TermhiaUon of or refusal to orant 
or to continue Federal financial assist" 
ance* No order suspending* terminating 
or refusing to award or continue Federal 
financial assistance will become effec- 
tive until < 1 > the Director has advised the 
applicant or recipient of its failure to 
comply and has determined that com- 
pliance cannot be secured by voluntary 
means, (2) there has been a finding on 
the record, after opportunity for hearing, 
of a failure by the applicant or recipient 
to comply with a requirement imposed by 
or pursuant to this part, and (3) 30 days 
have expired after the Secretary has filed 
with the committee of the House and the 
committee of the Senate having legisla- 
tive jurisdiction over the program in- 
volved, a full written report of the cir- 
cumstances and the grounds for such 
action. Any action to suspend or termi- 
nate or to refuse to award or continue 
Federal flnaxiclal assistance shall be lim- 
ited to the particular politicarentlty, or 
part thereof ^ or other applicant or recipi- 
ent as to whom such a finding has been 
made and shall be limited In Its effect to 
the particular education program or ac- 
tivity or part thereof in which such non- 
compliance has been so found. 

(d) Other means authorized by law 
No action to effect compliance by any 
other means authorized by law will be 
taken until (1> the Director has deter- 
mined that compliance cannot be secured 
by voluntary means, (2) the recipient or 
other person and the complainant, if 
any, has been notified of the recipient's 
failure to comply and of the action to be 
taken to effect complJancei and (3) the 
expiration of at least 10 days from the 
mailing of such notice to the recipient or 
other person. During this period of at 
least 10 days additional efforts will be 
made to persuade the recipient or other 
person to comply with this part and to 
take such corrective action as may be ap- 
propriate. 

{Sees. 00^, Education Amendments 6f 1072, 
Se Stat. 3?4; io U^.C. I682j 

g 86.61 Hearing*. 

(a) Opportunity for hearing. When- 
ever an opportunity for a hearing is rc- 
aulred by JBd.63(6), responsible notice 
will be given by registered or certlAed 
mall return receipt re<juested, to each 
affected applicant or recipient, this hb- 
tiSe wlft advise fcuch applicant or recip- 

Jeh.t th0 fictloh proposed to be taken, 
thf ; It5«w iprovi under w^htch the 
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the basis for this action, and either (1) 
fix a date not less than 20 days after the 
date of such notice within which the ap- 
plicant or recipient may request, by cer- 
tified or registered mall addressed to the 
Director, that the matter be scheduled 
for hearing or (2) advise such applicant 
or recipient that the matter in question 
has been set down for hearing at a stated 
place and time. The time and place so 
fixed will be subjecjt to change for cause. 
A copy of this notice will be mailed by 
certified mall, return receipt requested, 
to each Individual complainant, and to 
each organization or group wWch has 
filed a complaint on behalf of one or 
more individuals pursuant to 5 8e.62(b>, 
and each such complainant, organiza- 
tion, or group wUl be advised of the time 
and place of the hearing. An applicant 
or recipient may Nvalve a hearing and 
submit written Information and argu-. 
ment for the record. The failure of an ap- 
plicant or recipient to request a hearing 
for which a date has been set shall be 
.deemed to be a waiver of the HgHt to 
a hearing under section 002 of the JEdu- 
catlon Amendments of 1972 and 8 88.63 
(c) of this regulation and consent to the 
making of a decision on the basis of 
such information as may be filed as the 
record. 

<b> Time and place of hearing. Hear- 
ings will be held before an administra- 
tive law judge designated In accordance 
with 6 U.S.a 3105 and 3344. Hearings 
Will be held at the offices of the Depart- 
ment in Washington, D,0., at a time 
fixed by the Director unless the admin- 
istrative law judge determines that the 
convenience of the applicant or recipi- 
ent or of the Department requires that 
another place be selected. 

(c) Participation as amicus curiae. 
Each individual complainant, and each 
organization or group which has filed a 
complaint on behalf of one or more in- 
dividuals, may petition the administra- 
tive law judge for leave to participate as 
amicus curiae, by giving testimony, by 
filing a brief, or both, in a hearing held 
pursuant to paragraph (a) of this section 
in any matter concerning which such 
complainant, organization, or group, has 
filed a complaint pursuant to § 86.62(b). 
Such petition shall be made no more 
than 20 days after the date of the notice 
prescribed by paragraph (a) of this sec- 
tion. Leave to participate as amfcw 
curiae shall be liberally granted. 

(d) Right to counsel tr\ all proceed- 
ings under this section, the recipient shall 
have the right to be represented by coun- 
sel. 

<e> Procedures, evidence, and record. 
(1) The hearing, decision, and any ad- 
ministrative review thereof shall be con- 
ducted in conformity with 6 U.SO. 564- 
657 arid in accordance with sUch rules of 
procedure as are proper (and not incon- 
sistent with this section) relating to the 
conduct of the hearing, glvirig of iloticcs 
subsequent to those provideil fol' In para* 
graph (a) of this section, taking of tes- 
timony, exhibits, arguments and briefs, 
requests for findings, and other related 
matters, Both the Department and the 
recipient shall be ehtltled to Introduce 
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all relevant evidence on the Issues as 
stated in the notice for hearing or as de- 
termined by the officer conducting the 
hearing at the outlet of or during the 
hearing. Any person (other than a Gov- 
ernment employee on official business) 
who, having been Invited or requested to 
appear and testify as a witness on the 
Government's behalf attends at a time 
and place scheduled for a hearing pro- 
vided by this part, may be reimbursed 
for his or her travel and actual expenses 
of attendance in an amount not to ex- 
ceed the amount payable under the 
standardl^ed travel regulations to a 
Ck)vemment employee traveling on offi- 
cial business. 

(2) Technical rules of evidence shall 
not apply to hearings conducted pur- 
suant to this part, but rules or principles 
designed to assure production of the 
most credible evidence available and to 
subject testimony to test by cross- 
examination shall be applied where rea- 
sonably necessary by the officer conduct- 
ing the hearing. The hearing officer may 
exclude irrelevant, immaterial, or un- 
duly repetitious evidence/ All documents 
and other evidence ofifered or talcen for 
the record shall be open to examination 
by the parties and opportunity shall be 
given to refute facts and arguments ad- 
vanced on either side of the Issues. A 
transcript shall be made of the oral evi- 
dence except to the extent the substance 
thereof Is stipulated for the record. All 
decisions shall be based upon the hearing 
record and written findings shall be 
made. 

(f > Consolidated or joint hearings. In 
cases in which the Same or related facts 
are asserted to constitute noncompli- 
ance with this part with respect to two 
or more programs to which this part ap- 
plies, or noncompliance with this part 
and the regulations of one or more other 
Federal departments or agencies issued 
under title IX, the Director may, by 
agreement with such other departments 
or agencies where applicable, provide 
for the conduct of consolidated or Joint 
hearings, and for the application to such 
hearings of rules of procedures not, in- 
consistent with this part. Pinal decision^ 
in such cases, Insofar as this regulation 
is concerned, shall be made In accord- 
ance with 8 86.65, 

(Sec. SOa. Education Amendments of 197^. 
86 Stat. 374; 20 U.S.0. 1682) 

§ 86.65 Vcuhlom and notices, 

(a> Decisions by administrative Im 
fudges. Within 30 days after a hearing Is 
held by an administrative law Judge such 
administrative law Judge shall either 
make an initial decision, if so authorized, 
or certify the entire record Includirig his 
or her recommended findings and pro-, 
posed decision to the reviewing authority 
for a final declsloh; and a copy of such 
initial decision or certlAcation shall be 
mailed to the applicant or recipient and 
to the' Complainaht, If any. Where the 
initial decision referred to In this para* 
graph or in paragraph (c) of this sec- 
tion Is made by the administrative jaw 
Judge, the applicant or recipient or the 
Department may within 20 days after Is- 
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suance of the Initial decision, file with 
the reviewing authority exceptions to the 
initial decision* with liis or her reasons 
therefor. Upon the flUngr of such excep-* 
tlons the reviewing authority shall re- 
view the Initial decision and Issue Its own 
decision including the reasons therefor, 
III the absence of exceptions the Initial 
tions the reviewing authority shall re- 
clsion, subject to the provisiosis of para- 
graph (c) of this section. 

(b> Decisions on record or review by 
the reviewing cruthoriiy. Whenever a rec- 
ord Is certifle<J to the reviewing authority 
for decision or It reviews the decision of 
an administrative law Judge pursuant to 
paragraph (a) or (c) of this isectlon, the 
applicant or recipient shall be given 
reasonable opportunity to file with It 
briefs or other written statements of its 
contentions, and a copy of the final de- 
cision of the reviewing authority shall be 
given in writing to the applicant or re- 
cipient and to the complainant, if any. 

<c) Decisions on record where a hear^ 
ing is toaived. Whenever a hearing Is 
waived pursuant to {86.64(a) the re- 
viewing authority shall make Its final 
decision on the record or refer the matter 
to an administrative law Judge for an 
initial decision to be made on the record. 
A copy of such decision shall be given In 
writing to the applicant or recipient, and 
to the complainant, if any. 

(d) RuUngst" required. Each decision 
of all administrative law Judge or re- 
viewing authority shall set forth a ruling 
on each finding, conclusion, or exception 
presented, and shall Identify the require- 
ment or rcQuirements imposed by or pur- 
feuant to this part with which It is found 
that the applicant or recipient has failed 
to comply. 

(e) Reviev) in certain cases by ihe See*' 
retary. If the Secretexy has not person- 
ally made the final decision referred to 
in paragraph (a), (b), or (c) of this 
section, a recipient or applicant or the 
Department may, within 30 days after 
issuance of the final decision by the re- 
viewing authority, request the (Secretary 
to review such decision. Such review is 
not a matter of right and will be granted 
only where the Secretary determines 
there are special and Important reasons 
therefor. The Secretary's decision to un- 
dertake or not to undertake review will 
be communicated in writing, within 30 
days after such request, to each party, 
including amicus curiae. If any. The 
Secretary may grant or deny such re- 
quest, in whole or In part. He or she may 
also review such a decision upon his <>t 
her own motion in accordance with rules 
of procedure issued by the Director. The 



Secretary's decision to undertake such 
review will be communicated In writing 
within 30 days after the Issuance of the 
reviewing authority's decision, to each 
party» Including amicus c«rto. Failure 
of an applicant or recipient to 
file an exception with the reviewing au- 
thority or to request review under this 
paragraph shall not be deemed a failure 
to exhaust administrative remedies for 
the purpose of obtaining Judicial review. 

(f) Final agency action for purposes 
of judicial review. (1) Kxc^pt as provided 
In paragraph <f) (2) of this section, a 
decision under this section will become 
the final decision of the Department and 
will constitute final agency action within 
the meaning of section 704 of title 5 of 
the United States Code In the following 
manner: 

(1) A decision by an administrative 
law judge pursuant to paragraph (a) 
will become final on the 21st day after 
such decision Is made, unless prior to 
such day review by the reviewing author- 
ity has been requested. 

(ii) A decision by the reviewing au- 
thority pursuant to paragraph (b) of 
this section will become final on the 31st 
day following its Issuance unless review 
by the Secretary is requested prior to 
such day under paragraph (e) of this 
section, or unless the Secretary under- 
takes review on his or her own motion 
prior to such day under paragraph (e) 
of this section; or on the 31st day fol- 
lowing a request that the Secretary re- 
view such decision under paragraph (e) 
of this section, xmless the Secretary prior 
to such day grants such review. 

(Ill) A decision of the Secretary under 
paragraph (c) of this section will become 
final on the day followin'g Its Issuance. 

(2) A decision to terminate or to re- 
fuse to grant or continue Federal finan* 
clal assistance, which would otherwise 
constitute the final decision of the De^ 
partment and final agency action pur- 
suant to paragrat^ (f)(1) or this sec- 
tion, shall not constitute such action 
until the Secretary transmits It as such 
to the approptiate Congressional com- 
mittees with the report required under 
section 902 of the Education Amend- 
ments of 1972, 

<g) Content of orders. The final de- 
cision may provide for suspension or ter- 
mination of, or refusal to grant or con- 
tinue Federal financial assistance, in 
whole or in part, to which this part ap- 
plies, and may contain such terms, con- 
ditions, and other provlslcms as are con- 
sistent with and will effectuate the pur- 
poses of title IX and this part, including 
provisions designed to assure that no 
Federal financial assistance to which this 



part applies will thereafter be extended 
to the applicant or recipient determined 
by such decision to be in default In its 
performance of an assurance given by it 
pursuant to this part, or to have other- 
wise failed to comply with this part un- 
less and until It corrects its noncom- 
pliance and satisfies the Director that 
it will fully comply with this part. 

(h) Post-termination proceedings. (1) 
An ^pllcant or recipient adversely af^ 
fectcd by an order issued under para* 
graph (U of this section shall be restored 
to full eligibility to receive Federal finan- 
cial assistance if it satisfies the terms 
and conditions of that order for such 
eligibility or if it brings itself into com« 
pllance with this part and provides rea^ 
sonable assurance that it will fuUy com- 
ply with this part. 

(2) Any applicant or recipient ad^ 
versely affected by an order entered pur- 
suant to paragraph (g) of this section 
may at any time request the Director to 
restore fully its eligibility to receive Fed- - 
eral financial assistance* Any such re- 
quest shall be supported by information 
showing that the applicant or recipient 
has met the requirements of paragraph 
<h)(l) of this section. M the Director 
determines that those requirements have 
been satisfied, he or she will restore such 
eligibility. 

(3) If the Director denies any such 
request, the applicant or recipient may 
submit a request for a hearing in writing, 
specifying why It believes such o^clal to 
have been in error, It shall thereupon be 
given an expeditious hearing, with a de- 
cision on the record, in accordance with 
rules of procediue Issued by the Director. 
The applicant or recipient will be re- 
stored to such eligibility if it proves at 
such hearing that It satisfied the require- 
ments of paragraph (h)(1) of this sec- 
tion. While proceedings under this para- 
graph are pending, the sanctions imposed 
by the order Issued under paragraph it) 
of this section shall remain in effect, 

(4) The pendency of any proceeding 
imder this paragraph shall not 21ft or 
stay the sanctions Imposed by the order 
Issued under paragraph (g) of this sec- 
tion, 

(Sec. 002, £ducatiot\ Amendments of id72, 66 
Stat. 374; ao U.S.C. 1682) 

§ 86.66 Jutiit'b) fev]e>r# 

Action taken pursuant to section 902 of 
the Education Amendments of 1972 Is 
subject to Judicial review Is provided In 
section 903 of the Amendments. 

(S^. 902, £>luedtlon Amendmenta of 1972, 
es Stat. 374; 20 U^.O. 1682) 
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"Bureaucrat's Bible" or 
"Guerrilla Handbook"? 




United States 

Government 

Manual 

1973/74 Edition 

The Manual has been called the ''bureaucrat's 
bible." It has also been called a "guerrilla war- 
fare handbook for citizens tired of jousting with 
windmills." 

As the United States Government Organisation 
Manual, it has been a familiar aid to business* 
men, researchers, lawyers, and students seek- 
ing current information about the Federal Gov- 
ernment. This year, the title has been changed 
to reflect a broader emphasis on consumer^ 
Interest programs, although the agency organi- 
zation charts are still included. 

A fresh, modern format highlights a"Sources 
of Information" section for most agencies, with 
addresses and telephone numbers for obtaining 
information on: 

♦ Employment 

♦ Government contracts 

♦ Environmental programs 

♦ Small business opportunities 

♦ Federal publications 

♦ Speakers and films available to civic and edu- 
cational groups 



$4 



95 



PER COPY 
Psptrkound, with chirtf 



MAIL ORDER FORM To: 

Superintendent of Documents, Government Printing Office, Washington, D.a 20402 

^nch$ed find $ (check, money order, or SupL of Documents coupohs), P/ease send 

copies of thd UNITED STATES GOVERNMENT MANUAL, 1973/H at $4.95 

per copy, (Cdfafog No. OS 4.109:973) {Stock No, ^503-00898) 



Please charge this order 
(0 fny Deposit Account 

, 



Namo 

Street address * ; 

City and State ziP Code . 
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